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MARGINAL AND MAINSTREAM.  RELIGION, POLITICS AND IDENTITY IN THE CONTEMPORARY US, 

AS SEEN THROUGH THE LENS OF THE KENNEWICK MAN / THE ANCIENT ONE 

 

Liv Nilsson Stutz 

 

 

Abstract 

 

The calls to repatriate human remains and cultural items 

from museums and research collections back to their 

source communities started out as an activist movement 

in the 1960s among disenfranchised minorities and 

indigenous peoples. Today, half a century later 

repatriation has risen to the surface of the international 

cultural debate and is embraced by the establishment in 

many parts of the world. This movement from the 

marginal to the mainstream has shifted the field of 

archaeology and museum practices toward engaging with 

the public and descending communities. But this newly 

gained influence also invites us to reflect more critically 

than before over the values and ideas that underlie 

debates and legislations. Through the example of the 

Native American Graves Protection and Repatriation 

Act, and with a particular focus on the Kennewick case, 

this chapter critically examines the underlying values 

and cultural concerns that frame the repatriation debate 

in the United States, including a contested relationship 

between faith and science, the role of race in identity 

production and the value placed on private ownership.  It 

is argued that these cultural values and beliefs align the 

repatriation movement with the American mainstream, 

and while they have been critically examined elsewhere 

in archaeological and anthropological theory, this 

critique has taken place predominantly in academic 

contexts that are completely separate from the 

repatriation debate.  

 

Keywords 

 

repatriation; identity production; past-present continuity 

 

 

Introduction  

 

It may seem provocative to discuss repatriation in a 

volume dedicated to alternative archaeologies. Claims 

for repatriation often challenge the academic 

establishment when questioning its role of authority in 

interpreting and curating the material remains of the past. 

To challenge this authority is in many ways ‗alternative.‘ 

Yet, repatriation is viewed differently from other 

alternative movements within and around archaeology, 

and it is very rarely discussed with them in the same 

forum (for an interesting exception, see Zimmerman 

2008). There are several reasons for this. First of all, to 

label something ‗alternative archaeology‘ or ‗fringe‘ can 

be an effective way of undermining its credibility (a 

potentially problematic power relationship that is 

explored by other papers in this volume). In the case of 

the repatriation debate, this is especially problematic 

since such labeling can be viewed as a strategy to 

effectively undermine the right of oppressed minorities 

and indigenous peoples to their history. On the other 

hand, it may be argued, claims for repatriation are not 

necessarily alternative anymore. While the organized 

political movement for repatriation started out as an 

activist movement in the 1960s among disenfranchised 

minorities and indigenous communities (Bray 2001b; see 

also Hammil and Cruz 1989; Hill 2001) it has today, half 

a century later, become a position embraced by the 

establishment in many parts of the world, having risen to 

the surface of international cultural debate and become a 

public concern. This change has taken place in a 

political, activist arena, circumventing the more 

academic world of archaeology and the museums. As 

activist voices have gradually influenced the academic 

position from the 1980s and onward, the idea of 

repatriation has gained ground within academic debates, 

where the aims and relationships involved in repatriation 

resonate with the post-colonial critique of the disciplines 

and with the more general credo of subjectivity and 

multivocality within post-processual archaeology. While 

many activists argue that there is still a long way to go to 

obtain what in their view would be real justice when it 

comes to repatriation of cultural heritage and human 

remains (see for example Riding In et al. 2004), I argue 

that repatriation as a concept has shifted from occupying 

a marginal position to becoming significantly 

mainstream among many archaeologists, members of the 

public and the political establishment. Voices in its 

support can be heard not only in activist meetings, but 

also in scientific journals (e.g. Antiquity, American 

Antiquity, Public Archaeology and World Archaeology) 

academic newsletters (Anthropology News) and books 

(for just a few examples see Bray 2001a; Layton 1989; 

Fforde et al. 2002; Fine Dare 2002; Mihesuah 2000), in 

academic conferences, in university courses (Killion 

2008, 8) and in national and international political 

discourse.  

 

I realize that these objections to discussing repatriation in 

the context of alternative archaeology are as divergent as 

they are important, and this is precisely what I am 

interested in exploring in this chapter, where I seek to 

elucidate the dynamics involved in the changing status of 

claims for repatriation of human remains and cultural 

items. The purpose is not to discuss whether repatriation 

is ‗right‘ or ‗wrong,‘ but to investigate the move from 

the marginal to the mainstream. To engage with the 

overall theme of this volume, I am interested in looking 

at both how we can understand the repatriation debate 

within its cultural and social context, and also what 

happens when a previously marginal position within the 

overall archaeological discourse becomes increasingly 

mainstream. As a movement shifts from the marginal to 

the mainstream, it gains political momentum, influence 
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and power. Yet, the stakeholders involved in the political 

process by which a historically oppressed or 

disenfranchised group has newly gained a position of 

greater power often do not immediately recognize this 

power shift in their ongoing practice. This may be the 

case for activists and representatives of historically 

marginalized groups, where grasp on power and status 

may be tenuous and contested, but it may also be the 

case for stakeholders in the mainstream who define their 

interests in terms of enfranchising or lifting up the 

formerly marginalized. What is interesting is how the 

move from marginal to mainstream occurs in a cultural 

field where identity may be represented by a history of 

oppression, even as that identity gains in status, with the 

group gaining in power and social influence.  

 

Lest I be misunderstood, this chapter is not in any way a 

reactionary argument against the repatriation 

movement‘s shift toward the mainstream. Indeed, 

elsewhere I have emphasized the importance of rights to 

history and culture as matters of social justice in a post-

colonial world (Nilsson Stutz 2008a; 2008b), and in this 

chapter, I underscore the constructive change that 

repatriation legislation in the United States has wrought, 

establishing a cultural shift toward consultation, 

collaboration, and negotiation between museums and 

archaeological researchers, on the one hand, and Native 

American groups, on the other. More broadly, I offer in 

this chapter an analysis of the political process, bringing 

to the fore some largely ignored cultural dimensions of 

the repatriation movement‘s success in the United States 

in the late 20
th

 century, as I seek to contribute to the 

ongoing academic and public debate over the delicate, 

contested balance between repatriation and the 

production of shared cultural heritage in museums and 

education.  

 

Academic debates do not exist in a vacuum but tend to 

reflect concerns that can be found throughout their social 

and cultural context. Thus, this chapter looks specifically 

at the repatriation debate in the United States and how it 

reflects mainstream cultural concerns with property, 

race, ethnic identity, and religion. The much publicized 

case of the repatriation claims regarding the human 

remains that washed out of a river bank in Kennewick, 

Washington, serves to illustrate the place of the 

repatriation debate within the larger contemporary 

cultural context. The Kennewick controversy – reviewed 

in detail in an extensive recent volume (Burke et al. 

2008) -- provides a concrete example for discussing how 

the alternative and the mainstream positions in the 

interpretation and appropriation of the past are relative 

and fluid in a dynamic, multi-stakeholder process of 

cultural production.  

 

Repatriation in the United States  

 

Today repatriation is a global phenomenon, but the 

experience of repatriation varies greatly in different parts 

of the world (e.g. Fforde et al. 2002; Layton 1989). The 

United States, with its well documented and published 

debate on the issue which has been especially intense 

over the past 30 years - along with its far-reaching 

legislation - can be seen as one of the forerunners of 

effective globalization of repatriation. The American 

movement traces its roots to the spearheading activism 

among Native Americans in the 1960s. In the 1980s, 

Native American activists and leaders gained support 

among the general public, archaeologists, politicians and 

lawmakers. What started out as a culturally marginal 

movement has today become a mainstream position, 

politically as well as academically. It was with the 

signing into law of the Native American Graves 

Protection and Repatriation Act (NAGPRA
1
) in 1990 

that the pendulum definitively started to swing in favor 

of repatriation in the United States. The law was the 

result of negotiations between different stakeholders, 

including representatives from Native peoples, activists, 

archaeologists, anthropologists and museum curators. 

NAGPRA can be seen as a product of negotiation and a 

political compromise, balancing the interests of the 

different sides (Kintigh 2008, 200; Lovis et al. 2004, 

165). As a Federal law, NAGPRA provides a systematic 

process deciding Native American claims for repatriation 

of human remains, funerary objects, sacred objects and 

objects of cultural significance to be repatriated. Under 

the law claims may be made by Federally recognized 

tribes, Alaskan village corporations and Native Hawaiian 

Organizations, and any claim is valid where it is 

demonstrated that the group can trace lineal descent from 

the remains or otherwise can demonstrate a cultural 

affiliation to them. A recent amendment (March 15
th

 

2010, effective May 14
th

 2010) to the regulations (43 

CFR Part 10) also provides for the repatriation of 

unidentifiable Native American human remains and 

funerary objects to tribes from whose tribal lands or 

aboriginal occupancy areas the remains were removed. 

Under the amendment, transfers can also be carried out 

to not federally recognized tribes, but only after full 

consultation with relevant federally recognized tribes. 

These negotiations involving not federally recognized 

tribes are not mandatory but at the discretion of the 

museum or federal agency. NAGPRA applies to all US 

governmental agencies and institutions that receive 

federal funding. It transfers the ownership from the 

museums and research institutions that have been 

curating these items to the group whose claim is 

awarded. Most significantly, it ‗shifts the historical 

authority from the sciences of history and prehistory to a 

dialogue among anthropologists, scholars, native 

peoples, museums, federal agencies, and the public at 

large‘ (McLaughlin 2004, 185). The implementation of 

NAGPRA put into motion a large scale repatriation of 

human remains and cultural items.
2
  

                                                           
1 The following references to 25 U.S.C are references to parts of the 

NAGPRA legal document and this is covered in the legal documents 

references indicated. 
2
 According to the NAGPRA website (www.nps.gov/nagpra, consulted 

April 20, 2010) the remains of 38,671 individuals, a total of 998,731 
associated funerary objects and 144,163 unassociated funerary objects, 

4,303 sacred objects, 948 object of cultural patrimony and 822 objects 
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While it is the part of NAGPRA that regulates the 

repatriation of items from museums that have gained the 

most attention outside of the United States, the law also 

includes provision for both intentional and inadvertent 

discoveries of Native American cultural items and 

human remains on federal and tribal lands. NAGPRA 

gives ownership and control of Native American cultural 

items that are excavated or discovered on federal or 

tribal lands to the lineal descendants associated with the 

items. The legal language is crafted in a way that extends 

right of ownership to other Native American tribes in 

case descendents cannot be determined; for example, to 

the tribe with the closest affiliation, the tribe whose tribal 

land the items were found on, or the tribe whose 

recognized aboriginal land the items were found on (25 

U.S.C. 3002(a)). Excavation and removal of Native 

American cultural items from federal and tribal land for 

purposes of research is only permitted if it is carried out 

pursuant to a permit, and if such items are excavated and 

removed after consultation with and consent by the 

appropriate Indian tribe or Native Hawaiian organization 

(25 U.S.C. 3002(c)). Needless to say, this shift in 

ownership and authority, along with the regulated move 

toward museum- or researcher-Tribal collaboration, has 

had a fundamental impact on how archaeological field 

projects are carried out in the United States today 

especially through the changes in the decision-making 

structures. Darby Stapp has recently argued that there are 

mainly three reasons for the impact of NAGPRA on the 

decision making process. First of all, non-Indians tend to 

relate to the sensitivity surrounding human remains. 

Second, non-Indians familiar with the social justice 

history of Native Americans agree that American Indians 

‗should have a voice in cultural resource matters‘, and 

finally, since NAGPRA imposes a thirty-day work 

stoppage in the case of inadvertent discoveries, in order 

to notify appropriate tribes, the economic loss of not 

taking initial provisions may simply be too great (Stapp 

2008a, 220-221).  The effects are especially notable in 

the cultural resource management sector where 

compliance with the law has become a central concern 

which has influenced the sector as a whole to move from 

a focus on scientific research to collaboration, protection 

and a focus on serving community needs (Stapp 2008a). 

The consultation process has not only affected the 

practical routines and methods of archaeology, but also 

influenced the research questions and definitions, 

including a change in the definition of cultural resources 

(Stapp 2008a, 221-224) to new approaches to questions 

such as traditional history, migration and cultural 

affiliation (Kintigh 2008, 198-200) Ultimately, 

NAGPRA works effectively to level the playing field 

between the different stakeholders. The process, 

grounded in mutual consultation, has created a platform 

for collaboration and interaction between representatives 

of Native American tribes, archaeologists and museum 

curators (see for example Boyd and Haas 1992; Killion 

2001; 2008; Lippert 1997; 2008; Stapp 2008a; and 

                                                                                             
that are both sacred and patrimonial had been returned to affiliated 

communities on September 30th 2009. 

contributions in Colwell-Chanthaphonh and Ferguson 

2008).  

 

NAGPRA is centered on the concept of ownership, but it 

is important to recognize that while the transactions 

regulated by NAGPRA ultimately transfer ownership of 

an item, the transaction encompasses a transfer of the 

power to control the presentation of cultural heritage and 

the writing of a group‘s history. From this perspective, 

some authors see NAGPRA as a civil rights law that 

extends the same rights to Native Americans that other 

groups have long been able to take for granted (Hutt and 

McKeown 1999).  

 

Today, very few within the academic and museum 

communities would openly reject repatriation. The 

resistance that can still be felt in the debate centers on 

specific issues pertaining to the legislation, such as that 

of determining cultural affiliation. The issue of affiliation 

remains, in my opinion, one of the greatest challenges 

for NAGPRA, whether it is applied in repatriation cases 

from museums or when regulating the handling of new 

discoveries. 

 

In NAGPRA cultural affiliation is defined as: 

[A] relationship of shared group identity which 

can be reasonably traced historically or 

prehistorically between the present day Indian 

tribe or Native Hawaiian organization and an 

identifiable earlier group. (25 U.S. C. 3001(2))  

 

Affiliation is established according to the principle of 

preponderance of evidence, which can be based on 

geographical, kinship, biological, archaeological, 

linguistic, folklore, oral tradition, historical evidence, or 

other information or expert opinion which reasonably 

leads to such a conclusion [43 CFR 10.2 (e)]. Ousley and 

colleagues (2005) have outlined in detail the many 

challenges the establishment of affiliation faces. The 

procedure requires (1) the existence of an identifiable 

present-day Indian tribe or Native Hawaiian organization 

with standing under the act (i.e. that is recognized by the 

Federal government), (2) evidence of the existence of an 

earlier group, and finally (3) a link between the present 

day group and the group in the past. This link becomes 

especially difficult to establish for items from prehistoric 

periods. Here, the relationship is often unclear according 

to the archaeological evidence, and while such ambiguity 

is appreciated by archaeologists and anthropologists, it is 

not necessarily viewed as relevant for the tribes who 

identify with this past and claim to know the relationship 

from tradition. Legally the archaeological evidence does 

not necessarily carry more significance than any of the 

other lines of evidence. As we will see below, this 

fundamental difference in understanding the world, 

which emerges in sharp focus when we consider the 

process of establishing affiliation, has given form to the 

central disagreement in the Kennewick controversies.   

 

NAGPRA, like any other piece of legislation, reflects the 

values of the society in which it is formulated and 

Nilsson Stutz: 
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implemented. While it is often portrayed as a radical 

alternative to mainstream hegemonic structures, 

NAGPRA also simultaneously reflects many mainstream 

American concerns that cut across the traditional 

political left-right spectrum. Thus, while NAGPRA 

embodies a postcolonial critique, as it recognises 

multiculturalism and supports the democratization of 

cultural heritage use and knowledge production, it is also 

based on a deeply rooted respect for ownership (as the 

principle for control) and a non-negotiable respect for 

private property (private land and privately funded 

institutions are exempt from this federal law). This 

private property exemption constitutes a striking contrast 

for archaeologists from European countries, where 

cultural heritage is considered the property of the state or 

the people and cannot, with some exceptions, have a 

private individual or corporate owner. The preoccupation 

with ethnic identity and the desire to (re)appropriate an 

ethnic past is not simply part of a post-colonial 

emancipation process; in the Native American context, it 

may also be a reaction to the positive cultural American 

value placed on being part of the ‗melting-pot‘ 

experience. Finally, NAGRPA opens up a legal realm, 

where the authority of religion and traditional knowledge 

is protected in the face of scientific perspectives; here, 

religion and tradition yield an understanding of the world 

that may often be favored in practice, in the framework 

of particular repatriation claims, over scientific argument 

and evidence. Of course, religious values and a religious 

worldview are not automatically part of a conservative 

ideology. However, in the contemporary United States 

there exists a strong link between a conservative political 

agenda and the emphasis placed on religious values in 

the public sphere including public school curricula 

(especially with regards to teaching evolution) and the 

federal funding of scientific research (for example stem 

cell research).  NAGPRA is thus simultaneously the 

product of a progressive movement of postcolonial 

emancipation and an embodiment of American 

conservative ideals. This has almost certainly contributed 

to bi-partisan political support for the legislation on a 

national level, because the legislation resonates with a 

broader mainstream of values that can be found both to 

the left and the right of the political spectrum.  

 

Brief background to the Kennewick case 

 

One of the most publicized repatriation cases in the 

United States is that of ‗Kennewick Man,‘ or ‗the 

Ancient One.‘ The events that unfolded after the 

inadvertent discovery of these well preserved human 

remains—which had washed out of a bank of the 

Columbia River near Kennewick in Washington state in 

the summer of 1996—created a perfect storm that not 

only resulted in a long and highly publicized process of 

litigation (Bonnichsen et al. vs United States), but also 

dramatically revealed many of the key challenges and 

contradictions inherent in the NAGPRA repatriation 

process. At the time of the discovery, NAGPRA had 

been implemented for little more than half a decade, and 

a combination of factors including uncertainty over the 

protocol (Owsley and Jantz 2001, 570-71) and the fact 

that the law itself was still considered controversial by 

many academics contributed to the ensuing controversy. 

A concrete central contributing factor was the early 

prehistoric age of the remains, which not only made the 

affiliation process more complicated, but also elevated 

the stakes for the scientists who viewed the remains as 

having significant value for them.   

 

When the bones were first found, they were assumed to 

be the remains of a murder victim and the discovery was 

reported to the local police. The local coroner, in turn, 

contacted William Chatters, an anthropologist who 

owned a local cultural resource management firm. His 

preliminary study was inconclusive. On the one hand he 

argued that the morphology of the skull exhibited 

‗Caucasoid features‘ and as lacking ‗definitive Native-

American characteristics‘ (Chatters 2004, for a more 

complete description of the remains see Chatters 2000). 

This led him to believe that the remains were those of a 

19
th

 century European settler. But this interpretation was 

challenged by the fact that the fragment of a projectile 

point of a type that is associated with a time period of 

8500 B.P. to 4500 B.P. was lodged in the pelvis of the 

individual, which pointed directly to a prehistoric origin 

for the remains. To resolve these contradictory 

indications, radiocarbon dating was carried out, and the 

result placed the remains at 8410 ± 60 B.P., which 

corresponds to approximately 9300 calendar years old 

(Burke et al. 2008, 27), which confirmed the prehistoric 

age indicated by the typology of the projectile point. The 

result was dramatic, and it would have consequences for 

several different stakeholders. For the US Army Corps of 

Engineers who controlled the land on which the remains 

were found, this meant that they were obliged by 

NAGPRA to seize the remains from the coroner and 

anthropologist that were studying them and contact all 

local Native American Tribes (Umatilla, Yakama, Nez 

Percé, Wanapum and Colville), in order to inform them 

about the find and start negotiations for repatriation. The 

tribes decided to claim the remains collectively under 

NAGPRA, based on a notion of shared group-identity 

affiliation. In the process all further scientific study was 

halted. For the Native American tribes involved, the date 

confirmed their belief that the individual was a Native 

American and that they, being the descendants of this 

ancient man, had the obligation to give him a lasting 

burial. It was his right, they argued, to be laid to rest in 

peace (Minthorn 2008). Several scientists, on the other 

hand, viewed the remains as a remarkable and unique 

opportunity to study the peopling of the continent, 

human diversity and the prehistory of North America. To 

them, the remains were a national treasure with no 

apparent ties to the contemporary Indian tribes. A 

collective of scientists (Bonnichsen, Brace, Gill, Haynes, 

Jantz, Owsley, Stanford and Steele) filed a suit against 

the Federal government to halt the repatriation process, 

in order to allow further study. They argued that there 

was no way of correctly establishing an affiliation 

without a proper study of the remains. The conflict that 

arose at this moment went beyond the dispute over the 
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remains themselves and must be understood both as a 

political conflict and as a difference in worldview which 

involves fundamentally different understanding of the 

past, of evolution and religion and of the value of 

scientific and traditional knowledge, respectively.  

 

Because NAGPRA is centred on the principle of 

affiliation, the Kennewick case came to rely on the 

different stakeholders‘ interpretation of this concept and 

the interpretation of the evidence provided by the 

remains. For the biological anthropologists the 

morphology of the skull was of interest since it provided 

information that would allow them to better understand 

the history of the peopling of the North American 

continent in terms of population biology and history. 

According to this view, it is understood that while the 

first humans who migrated to North America initially 

came from somewhere else, they are still the distant 

biological ancestors of the populations of contemporary 

Native Americans. However, it is also recognized that 

the population history most likely was complex and that 

these human groups probably migrated long distances 

throughout history, and while they are the distant 

biological ancestors to contemporary Native Americans, 

it is difficult to trace their more precise affiliation with 

specific contemporary groups or tribes (Owsley and 

Jantz 2001; 2002). Because of the wording of NAGPRA 

regarding inadvertent discoveries, the question came to 

center upon whether or not the remains were those of a 

Native American, and ultimately how ‗Native American‘ 

could be defined in this case. The scientists‘ argument, 

which directly questioned the possible affiliation of 

Kennewick (under NAGPRA) to any of the current tribes 

in the area did not necessarily entail an undermining of 

the idea of the Native Americans as the indigenous 

people of North America. What the scientists argued, 

rather, was that there is no evidence of cultural 

continuity between the prehistoric human remains and a 

contemporary tribe.   

 

The tribes rejected these arguments. The scientific 

understanding of the peopling of North America was 

uninteresting to them, because—based on a worldview 

grounded in traditional knowledge-they already knew 

that they had always lived in this region. All prehistoric 

remains encountered in the area must therefore be those 

of their ancestors. Their position can be summed up in a 

quote by Armand Minthorn (of the Umatilla nation): 

‗From our oral histories, we know that our people have 

been part of this land since the beginning of time. We do 

not believe that our people migrated here from another 

continent, as the scientists do‘ (quoted in Zimmerman 

and Clinton 1999, 218). Moreover, and perhaps more 

importantly, the Native American tribes simply 

considered it more important to give the Ancient One a 

lasting burial than to submit the remains to scientific 

studies, sometimes even destructive ones, that would 

yield basically uninteresting results based on ‗pure 

speculation‘ (Sampson 2008, 40; see also Minthorn 

2008). 

 

As the legal process continued in the following years, the 

case became a testing ground for some of the unresolved 

issues of NAGPRA. It raised questions regarding how to 

determine affiliation for prehistoric remains, and it also 

came to focus on who may be considered a stakeholder 

in the understanding of prehistoric North America. The 

case has involved so much disagreement and controversy 

that it has been referred to as the ‗worst situation 

regarding control of the past that has arisen within the 

repatriation arena‘ (Watkins 2008, 172), to the point of 

becoming quite simply a ‗negative role model‘ (Thomas 

2008, 74). What makes the Kennewick case so 

complicated is that different stakeholders in the debate 

focused on the same key themes such as race, identity 

and the peopling of America, but they often had very 

different frames of reference and understanding of the 

underlying concepts and questions. This resulted in a 

series of miscommunication and misunderstandings, and 

with sometimes blatant abuse of the findings to further 

political agendas.  

 

Discussion of the cultural concerns expressed in the 

Kennewick debate 

 

When viewed within its social and cultural context, it is 

clear that the Kennewick litigation and the public debate 

that surrounded it may be connected to a series of central 

concerns within mainstream American society. I have 

chosen to focus on three main themes that I find 

especially interesting. The first theme is the relationship 

between science and religion. The second theme that 

runs through the debate is the concern with cultural 

identity and how this is conflated with biological 

identity, relating to the concept of race in the 

contemporary United States. The final theme concerns 

the notion of cultural heritage as property. Here, I 

discuss each of these themes, outline how they have been 

expressed in the Kennewick debate, how they align with 

American mainstream values and to what extent they 

have been critically examined in the repatriation debate.  

 

The following discussion is taking a closer look at the 

particular case of the Kennewick litigation and the 

debate that surrounded it. When referring to the group of 

five Native American tribes (the Confederated Tribes of 

the Umatilla Indian Reservation including the 

Confederated Tribes of the Colville Reservation, the 

Yamaka Nation, the Nez Perce Tribe, and the Wanapum 

Band) that claimed the remains under NAGPRA, I will 

use the term ‗the group of Native American tribes.‘  I 

will also use the more general term ‗Native American‘ 

when referring to statements made in the repatriation 

debate in general and with regard to the Kennewick case 

in particular. I want to clarify that I do not intend to 

reduce all Native Americans to one homogenous group. 

Indeed, I have in several publications critiqued the ways 

in which the repatriation debate reproduces a false 

dichotomy between indigenous and Western (Nilsson 

Stutz 2008a; 2008b), but since the purpose of this 

chapter is to analyse the debate the terminology used in it 

has been repeated here.  
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Faith and politics 

 

While many in the debate have argued that it would be 

reductionist to view the Kennewick case as a conflict 

between science and religion (Zimmerman and Clinton 

1999, 218f; Watkins 2008; Thomas 2008), I argue that 

this particular relationship remains central to 

understanding the positions in the conflict and the 

arguments underlying them. The anthropologists‘ 

position, based on evolutionary theory almost 

immediately clashed with the traditional worldview of 

the group of Native American tribes who claimed the 

remains as their ancestor in the legal battle that ensued. 

To return to the theme of this volume, this may at first 

glance seem to be a traditional case of an alternative 

group challenging the scientific establishment, which is 

supported by mainstream structures of power. Scientists 

clearly occupy a traditional position of power in their 

relationship with Native Americans (Watkins 2008, 173; 

see also Thomas 2008, 73). Not only has Native 

American traditional knowledge often been ignored by 

archaeology, but Native Americans have systematically 

been denied the right to write their own history. Scholars 

are viewed as ‗yet another group of Euro-American 

colonists, trying to dictate Indian history to Indians and 

to appropriate another resource for themselves, the very 

essence of the Indians‘ understanding of themselves‘ 

(Zimmerman and Clinton 1999, 218). In this context the 

rejection of the scientific perspective becomes a strategy 

for Native Americans to extract themselves from the 

majority population and manifest their right to difference 

(for a discussion, see Nilsson Stutz 2008a). But a closer 

examination of the case reveals a more complex 

situation, allowing us to reflect on the intricate balance 

between the alternative and the mainstream. First of all, 

it would be wrong to assume that rejection of the theory 

of evolution and a belief in creationism in any form is a 

marginal or even alternative position in the 

contemporary United States. A series of Gallup polls
3
 

conducted between 1982 and 2010 show that between 

40%-47% of Americans believe that God created 

humans in their present form in the last 10.000 years. 

During the same time (1982-2010) only between 9% and 

16% claimed to believe in the theory of evolution. While 

we can assume that the majority of those polled were 

referring to the creation as told in the Bible and not that 

known through Native American traditions, it still 

appears that the claims made by the Native Americans in 

the Kennewick debate resonated with the mainstream 

                                                           
3 In addition to the results accounted for in the text, it can be noted that 

during the same period of time (1982-2010) between 35% and 40% 

claimed to believe that humans had evolved over millions of years, but 
that God had had some role in this process (theistic evolution). Strict 

creationism has held a dominating position throughout the time period 

and among the individuals polled, and is challenged only at the latest 
poll (in 2010) by the theistic evolution point of view. It can be noted 

that strict creationism has declined a few percentage points in the last 

years while the secular evolution position has gained support with a 
few percentage points. However, despite these trends, the belief in 

secular evolution with a maximum support at 16% must still be viewed 

as a minority position. The result of the Gallup poll can be accessed at: 
http://www.gallup.com/poll/145286/Four-Americans-Believe-Strict-

Creationism.aspx  

strand of American values and beliefs. In this context it 

is also possible to see how the scientists could view their 

position as marginal and even threatened by mainstream 

society. The skepticism toward the theory of evolution 

by a majority of the American population is generally 

viewed as a problem among American academics, who 

in recent years have responded with extensive public 

outreach strategies (e.g. Dean 2005). But in repatriation 

cases, including that of the Kennewick remains, this kind 

of united response is conspicuously absent. Many 

academics are quick to point out that there is no parallel 

to be drawn between a traditional Native American 

creationism and Christian creationism (Thomas 2008, 

73). To make the distinction, most authors stress the 

political context and point to the power relationship 

discussed above, or simply view it as a civil right to 

religious freedom (Hutt and McKeown 1999). The 

Kennewick case, they argue, cannot be framed according 

to the same standards used to approach the mainstream 

skepticism of evolution. While I fully agree that it is 

important to recognize the historic circumstances and the 

contemporary political reality, that recognition in itself 

does not address the problem with creationist views as 

evidence in a court of law. Moreover, to avoid the 

religious and spiritual content of the argument and only 

recognize its political dimension is to implicitly question 

its authenticity. I suggest that this is surprising coming 

from those claiming to defend the human and civil rights 

of Native peoples, but maybe it reflects some degree of 

discomfort regarding creationism and religion. The 

strategy of emphasizing the political dimension of the 

tribes‘ arguments can also be viewed as a rhetorical 

strategy. By framing the creationist arguments in the 

Kennewick case as a purely political matter, the 

academic defenders of repatriation are able to both 

distance themselves from the religious dimension of the 

question, while simultaneously effectively undermining 

all criticism of the arguments by associating it to a 

failure to recognize the injustices in the historical and 

contemporary political power relationships.  

 

The question of race 

 

The Kennewick case also almost instantly focused on the 

highly contested and inflammatory issue of race. The 

first study of the remains, which had the primary goal of 

identifying a supposed crime victim, soon became 

exploited in several intertwined disputes. At first, the 

morphology of the skull was used by the scientists as an 

argument to claim that the Kennewick Man /Ancient One 

was morphologically different from the contemporary 

tribes in the area who claimed the remains on the 

grounds of affiliation. Some voices in this debate, 

including Chatters‘ promoted the idea that this 

morphological difference reflected a racial difference, 

something which gained great interest in the media 

coverage (Preston 1997; see also Thomas 2000, xxi). The 

debate then grew to encompass the wider discussion 

about the peopling of the Americas (described briefly 

above). As we shall see below, this issue became 

conflated with the theme of race.  

http://www.gallup.com/poll/145286/Four-Americans-Believe-Strict-Creationism.aspx
http://www.gallup.com/poll/145286/Four-Americans-Believe-Strict-Creationism.aspx
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According to the wording of NAGPRA, it is valid to call 

upon biological evidence, such as skull morphology, 

when establishing affiliation. This has been done in 

several cases (Owsley and Jantz 2001, 569), and in 

recent years there have been efforts to increase this kind 

of work as a way to allow for more remains to be 

repatriated (Ousley et al. 2005). The idea of using 

biological criteria in determining affiliation is 

problematic for many anthropologists and archaeologists, 

who hesitate to conflate biology and culture. Cultural 

identity is not reflected in our bones and determined by 

our biology, but created through social and cultural 

processes. But contrary to this critique, NAGPRA—by 

acknowledging biological evidence when establishing 

affiliation—contributes to reproducing the idea that 

identity can be derived from morphological traits. 

NAGPRA as a legal instrument is formulated to provide 

for a process with clear results that can contribute to 

effectuating repatriation. It is not a vehicle to 

problematise and nuance the concepts it employs. We 

can still ask why the use of such a fundamentally 

problematic connection was allowed to be included in 

the legal framework of NAGPRA. While this should be 

researched in more detail, I suggest tentatively that this 

may actually be explained by the role of race in 

contemporary American society. While race as a concept 

has long been debated, contested and deconstructed in 

American society and scholarship (see for example 

Hartigan 2010; Montagu 1975; Mukhopadhyay et al. 

2007; Stocking 1968), racial labels remain highly 

relevant in American social life, and many public 

institutions use racial categories to identify individuals. 

Racial typologies are constantly reproduced through 

everyday practices (such as the action of ticking the 

appropriate box for race and ethnicity when filling in a 

job application, a questionnaire or a healthcare form). 

While racial identity and notions of racial equality 

remain quite politically inflammatory and bitterly 

contested, race undoubtedly plays a mainstream role in 

American society. And while the relationship and tension 

between White and Black racial identities still focally 

define the cultural phenomenon of race in America—just 

as the debate over the scientific theory of evolution is 

still mainly driven by Christian creationism, highlighting 

the mainstream strain between the secular and the 

religious in American society—the Kennewick case 

brought to the surface the underlying mainstream 

cultural tension and ambiguity over whether racial 

difference simply reflects social categorization or, 

pending the next earthshaking scientific discovery, a 

biological reality.  

 

Indeed, race played a central role in the Kennewick 

case‘s gaining widespread media attention, setting it 

apart from most other similar findings. The old age of 

the remains was, in and of itself, highly interesting, but it 

would probably not have sparked the intense media 

coverage, if it had not been for the supposed racial 

component of the discovery (Zimmerman and Clinton 

1999, 215). As the story was covered and sometimes 

sensationalized in the media, the initial observations of 

the remains as ‗Caucasoid‘ were misunderstood and 

presented as ‗Caucasian,‘ ‗white‘ (Burke et al. 2008, 28; 

see also discussion in Swedlund and Anderson 1999, 

571) or even ‗European‘ (Afrasiabi 1997, 805), which in 

turn led journalists to touch upon the debate concerning 

the peopling of the Americas with little grasp of the 

scientific complexity and the political sensitivity of the 

issue (see for example Egan 1996; Preston 1997). As 

touched upon above, the scientific consensus today is 

that anatomically modern humans, who initially evolved 

in Sub-Saharan Africa, spread out across the globe and 

eventually populated the American continent. Even if 

this understanding does not correspond with traditional 

Native American knowledge, the idea that these people 

had to have come from somewhere else does not, from a 

scientific point of view, undermine the aboriginal status 

of Native Americans. However, due to the interpretations 

of the shape of the skull in combination with a highly 

litigious climate and a law that required establishment of 

affiliation with a now-living group, skeletal biology was 

conflated with cultural identity. The most radical form of 

this argument came from the extreme right and white 

supremacists, who soon became interested in the widely 

discussed and publicized evidence of a more than 9000 

year old ‗Caucasoid‘ skull in North America, which they 

quickly came to see as potential evidence for the idea 

that the continent had initially been occupied by ‗white‘ 

people (see Gardell 2003, 150; Ponte 1999). These 

original inhabitants, they suggested, had subsequently 

been wiped out by the Native Americans, ideas we 

recognize from the colonial and racist 19
th

 century ‗Myth 

of the Moundbuilders‘ (Trigger 1989, 104-109). In 

October 1996, as the Kennewick litigation began in the 

U.S. Magistrate‘s court, the Asatrú Folk Assembly, a 

group of asatrúers (representing a self-proclaimed ‗ethnic 

religion native to Northern Europe‘ [Gardell 2003, 258]) 

filed a suit (Asatru Folk Assembly vs United States Corps 

of Engineers), claiming that if the remains were 

Caucasian, they may be the rightful descendants. The 

claim appeared absurd to most, but while it was 

objectionable and outrageous, it became difficult to 

reject outright, since the actual arguments used to claim 

the remains, including the morphology of the skull and 

arguments of right to culture and cultural continuity, 

were accepted and used by the other parties of the 

litigation. While the Asatrú Folk Assembly has no 

standing under NAGPRA since they are not Native 

American, they still managed to gain access to the 

unopened box containing the bones in August 1997 at 

the Battelle Pacific Northwest Laboratory in Richland 

where they were deposited at the time, in order to 

conduct an Asatrú ceremony (Associated Press 1997) 

under heavy criticism from the Native American 

spokespersons who rejected the notion that the Asatrúers 

had any cultural or religious connections to the remains 

(Lee 1997). 

 

After a series of subsequent studies including additional 

radiocarbon dating, the Department of Interior 

announced in January 2000 that Kennewick Man is a 

Native American. It further clarified that its 
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interpretation of NAGPRA‘s intent is that anyone who 

died on this continent more than 500 years ago is Native 

American (Burke et al. 2008, 32). The statement 

contributed to putting out the immediate fire surrounding 

the Kennewick case, as the Asatrú Folk Assembly 

withdrew their claim to the remains. However, the 

Department of Interior statement must leave many 

puzzled, including archaeologists interested in the early 

Viking Age settlements in Newfoundland. This 

bureaucratic approach served to reproduce NAGPRA‘s 

emphasis on accepting as unambiguous certain criteria 

for establishing plausible or valid claims of repatriation. 

Where biological similarity may be accepted as legal 

evidence to support repatriation of more recent—usually 

historic/contact-period—human remains, prehistoric 

remains are by definition potentially affiliated, even if 

the skeletal biology suggests substantial genetic distance 

between the remains and the living groups. And again, 

the more critical, but complicating issue of conflating 

biological similarity with cultural affiliation has little 

place in the legal process.  

 

Looking back at the Kennewick controversy one could 

argue that the initial anthropological analysis and the 

subsequent use of those results in the litigation process 

gave fodder to the right extremists. But on the other 

hand, it was not so much the shape of the skull itself as it 

was the conflation of this shape with culture and identity 

which caused the many misunderstandings and conflicts. 

While contemporary anthropological debate has 

deconstructed the concept of race and criticized the 

biologisation of cultural identity, these ideas are still 

present in mainstream society, and in the case of 

Kennewick they were further reinforced both by the 

different stakeholders and the media, and ultimately by 

NAGPRA itself, as it provides a legal process for the 

reproduction of these ideas.   

 

The past as property  

 

NAGPRA is about claiming the past and claiming 

cultural items (I have discussed more in depth the central 

role of these material remains in contemporary identity 

processes, see Nilsson Stutz 2008a; 2008b). One 

outcome of this general focus on claiming and 

controlling the past is that ethnicity, identity and cultural 

affiliation have become practically instrumental for 

archaeological work in many parts of the US (see 

discussion in Adler and Bruning 2008). The cultural 

affiliation to an item or to human remains constitutes not 

only a privileged emotional connection but also a basis 

for actual appropriation, ownership and control. This 

value on ownership/control motivated surprisingly 

diverse claimants in the Kennewick case. This leads us to 

one of the most undertheorised, and therefore perhaps 

most interesting, dimensions of NAGPRA: its focus on 

ownership and how that is connected to American 

mainstream notions of property.  

 

Ownership and property are fundamental concepts for 

the way in which NAGPRA was formulated. When 

repatriation is carried out, there is a transfer of 

ownership, from the museum or Federal agency, to the 

affiliated tribe. This transaction has no strings attached, 

reflecting the notion that the tribe is free to do what they 

decide is best with their property. This is most 

commonly viewed as a process of regaining the 

fundamental rights of self definition, as it renders 

concrete the appropriation of other intangible values 

such as the right to write one‘s own history, to define 

oneself and to have freedom of religion. Hutt and 

McKeown (1999) even claim that property rights must 

be viewed as human rights and argue that NAGPRA 

simply extends the same right to private ownership and 

community property rights to Native Americans that are 

already held by more historically mainstream or higher 

status identity groups. But from an archaeological and 

anthropological point of view, it also seems important to 

point out that this focus on property and ownership 

contributes to a commodification of cultural heritage. 

Despite the extensive postcolonial critique of museums 

and museum technologies, it may be argued that 

museums, with their promise to preserve and display 

objects for the public, have a role in contemporary 

society (see contributions in Cuno 2009). And without 

disregarding their colonial past, or, for that matter, their 

role in the capitalist present, it may also be argued that 

the curation of objects in museums actually protects 

them in the sense that they withdraw them from the 

market economy of private or exclusive ownership. 

While NAGPRA to some degree provides for communal 

ownership by, for example an affiliated group, it still 

challenges the fundamental idea that cultural heritage 

belongs to humanity and reproduces the notion that it 

belongs to the descendants of the people that produced it 

(see also Brown 2009). Since a transfer under NAGPRA 

does not impose any demands on those who receive the 

material – including a responsibility to curate it – it does 

not constitute protection against commodification. It is 

important to point out that these transactions rarely result 

in commodification, since the remains most often are 

reburied, used in ceremonies or curated in tribal 

museums or collections. Still, the very idea that cultural 

heritage can be ‗property‘ is reproduced in the 

implementation of the law. Here, support for NAGPRA 

politically relies on the same values as the American 

mainstream, where private property rights are viewed as 

fundamental and non-negotiable. 

 

The more damaging effect of this non-negotiable attitude 

to private property can be seen in the fact that NAGPRA 

does not concern private collections or remains found on 

private land (with the exception of tribal lands). The fact 

is that the United States is virtually alone in the world in 

giving ownership of archaeological resources to the fee 

owner of the land (Michel 1997, 131; see also Cameron 

1997, 69). The consequences for this exception in 

NAGPRA are extreme, as thousands of sites fall victim 

to development and professional looters (Michel 1997, 

131). After tragedies such as the infamous sacking of the 

large Native American burial ground at Slack Farm in 

Kentucky in 1987 by 10 professional looters, who had 
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simply leased the right to the archaeological remains 

from the landowner (Fagan 1995, 129-135), there have 

been moves to increase the legal protection of burial 

sites, but this has only occurred on a state-by-state basis. 

Moreover, these efforts have remained insufficient to 

give full protection to the archaeological heritage, 

including burials on private land in the United States. 

The problem with the lack of protective legislation is 

often discussed with regards to looting, but it has 

received little attention in the debate on repatriation and 

NAGPRA. Considering the extreme vulnerability of 

archaeological sites on private land, this seems 

surprising. In a recent article that describes fascinating 

and thoughtful research on the fluid process of affiliation 

to an archaeological material by different stakeholders at 

Hummingbird Pueblo in New Mexico, Adler and 

Bruning (2008) make a point of having chosen for their 

project a site on private land, since it was ‗outside of the 

purview of NAGPRA‘ and ‗the collaborators did not 

need to be concerned about the impact of research on the 

ultimate disposition of the site or its contents‘ (Adler and 

Bruning 2008, 41). It is also interesting to note that, 

while activists have been pushing for clarifications 

regarding the repatriation and reburial of unaffiliated 

remains (e.g. Riding In et al. 2004), there is no similar 

move to challenge the exception of private collections 

and private land. The reason for this is probably a sense 

of political pragmatics. An effort to include private 

collections and private land in NAGPRA may simply not 

be realistic, as it probably would never get the required 

votes to pass in the US Congress, and even if it did, more 

than two centuries of the development of property law 

would likely ensure that repatriation of either affiliated 

or unaffiliated remains located on what is now private 

property would not stand up to legal scrutiny in the 

courts. Critique on the implicit reproduction of the strong 

cultural value on private property is therefore virtually 

absent. Indeed, I suggest that we need to see NAGPRA 

in its American cultural context, in a society where 

private property rights are simply too important to be 

negotiable. What the private property issue points toward 

is that the repatriation movement has achieved 

remarkable success in the US by enmeshing itself quite 

intimately with vitally mainstream cultural values. As a 

consequence, the movement also runs the immediate risk 

of reproducing these values and reinforcing them, not 

only in people‘s everyday lives, but also in ongoing 

debates and negotiations among archaeologists, museum 

curators, and tribal representatives over the value and 

management of indigenous cultural resources. NAGPRA 

exploits the mainstream respect for private property in 

giving Native American groups the means to achieve 

civil rights and social justice. Because of the close 

association between ownership, control and 

emancipation, it is difficult for archaeologists to critique 

the concept of commodification of cultural heritage in 

this particular context. Yet, the idea of private ownership 

of cultural heritage, and the ways in which it is 

connected to looting, is seen by most archaeologists 

today as a primary threat to world heritage, including the 

cultural heritage of Native peoples in North America. By 

avoiding any effort to legislate protection for private land 

and private collections, NAGPRA fails to protect Native 

American cultural heritage from what is the greatest 

threat it is facing in contemporary society, that of private 

land development and professional looting.  

 

Conclusion: between marginal and mainstream 

 

It would take several years of legislative battle over the 

Kennewick remains until Magistrate Jelderks came down 

with his final verdict in 2002. He argued that, since it 

could not be demonstrated that the remains of 

Kennewick Man / the Ancient One were Native 

American, the remains were not subject to provision of 

NAGPRA. Instead, he argued, they should be treated as 

an archaeological resource and could undergo scientific 

study. Despite efforts to appeal the decision, the 9
th

 

Circuit Court of Appeals upheld the ruling in 2004. The 

ruling has been analyzed and criticized in detail (Jones 

and Stapp 2008b). The main critique has been that the 

decision was directed by science rather than informed by 

it, as is stated in NAGPRA (Stapp 2008b:63). Opinions 

still differ on whether Kennewick Man / the Ancient One 

can be said to be culturally affiliated to a contemporary 

tribe (compare Stapp 2008b; Zimmerman 2005 and 

Owsley and Jantz 2002).  

 

The purpose of this article has been to analyze the 

controversy from a perspective that focuses on the 

dynamics of what can be considered the marginal and the 

mainstream in the arguments driving the repatriation 

movement in the United States. The worldwide 

repatriation movement is often framed as engaged in a 

struggle, where marginal or marginalized indigenous 

communities seek post-colonial emancipation in their 

right to culture and history from an empowered academic 

community, supported not only by political structures but 

also by mainstream attitudes. I have shown here that in 

the United States, at least, the situation is far more 

complicated. Since the 1980s, the repatriation movement 

in the US has become mainstream and is regulated by a 

strong legal framework (NAGPRA). In this article I have 

argued that NAGPRA is supported politically in no small 

part because the legislation resonates with mainstream 

American values and beliefs spanning the center and 

right of the political spectrum—values and beliefs about 

religious faith, ethnic identity and tension over the 

biological versus social dimensions of race and private 

property.  

 

In archaeological and anthropological theory all of these 

cultural values and beliefs, including the role of religion 

in society; the conflation of race, culture and identity; 

and the notion of private ownership of cultural heritage 

have come under critical scrutiny. Yet, the critique has 

taken place predominantly in academic contexts that are 

completely separate from the repatriation debate. With 

repatriation in the US—as marked by the success of 

NAGPRA-these values and beliefs have become closely 

associated with the Native American emancipation 

movement, which makes it difficult to transfer the more 
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general critiques of identity, the past, race, property 

commodification, and politics. The risk is that by 

critiquing the repatriation movement by deconstructing 

the values underlying it, one may be seen as simply 

reactionary. The judicial outcome of the Kennewick 

Man/the Ancient One case—falling firmly on the side of 

scientific investigation—may suggest that, by failing to 

look critically at the political path toward the 

mainstream, the repatriation movement and its 

supporters in academia may fail to establish a more 

sustainable long-term success in achieving the aims of 

indigenous rights to culture and to the writing of history.  
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