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Inledning

Sjofart ar okant for de flesta manniskor. Fragar man folk i sin narhet efter kanda fartygsnamn
kanske de kanner till Estonia och Titanic. Fransménnen har sékert inte glomt Erika och
spanjorerna har troligtvis Prestige i atanke sa fartygsnamn kommer pa tal.

Under de senaste decennierna har héndelser som bara for nagra artionden sedan
betraktades som olyckor kriminaliserats av ett antal lander. FOrr accepterades att en
sjoresa var forknippad med vissa risker. Ett utlandskt fartyg som angor en stat missgynnas
ofta vilket kan medfdra att fartyget utsatts for trakasserier i olika former (extra kontroll av
besattningens pass, overdriven certifikatskontroll eller kontroll av inventarielistor, risk for
forseningar i samband med lastning och lossning, kvarhallande av fartyget pd osakliga
grunder eller haktning av befalhavaren eller besattningsmedlemmar for brott som begatts.
USA ér ledande nar det galler att diskriminera fartyg och dess besattning tatt foljt av
Frankrike.!

Ett fartygs befdlhavare utsatts for mer kriminella sanktioner &n andra personer med
motsvarande ansvar inom andra naringar. Befalhavaren pa ett fartyg i internationell fart utsatts
for ett antal olika nationella lagar och konventioner nér fartyget framfors runt vérlden. Ett
mindre oljespill i ett land kanske lamnas utan lagliga atgarder utan endast saneringskostnad
pafors fartyget. | ett annat land kan motsvarande oljespill betraktas som ett grovt brott vilket
kan medfora att befalhavaren fors iland ifoérd handfangsel.

So, WHATcHA |IN fOR 7 —\

IVEe DoNe A BIT oF GBH, \MEZ— 1'm A TANKER
Mugang AND ARMED | CAPAN L. WE HAD
RoBRerY — || THIS SMALL LvRe oIl

En befélhavares dilemma. Kdlla: Nautilus, UK “Fair treatment for seafarers”

! Sidelights Summer 2007



Aven en dispyt angdende kortskeppning som normalt hanteras med att en protest lamnas in i
ett land, kan i ett annat land medfora att befalhavaren arresteras for stold och forvaras
tillsammans med andra grovt kriminella. Ett frisldppande av befalhavaren férenas ofta med
mycket hog stélld sakerhet fran respektive P & 1 Club.

Om fartyget har mer smartstillande ldkemedel ombord &n vad som deklarerats kan det
medfdra att vissa landers myndigheter arresterar befdlhavaren om han inte ar villig at betala
angivna mutor till myndigheten i fraga.

Befélhavarens unika status som ansvarig for fartyget och dess drift medfor att han blir ett
lampligt mal for myndigheter i hamn. En befalhavare pa grund av vem han ér, inte vad han
har gjort, kan bli atalad for handelser for vilka han inte har nagon personlig kontroll.
Exempelvis, en maskinist lamnar medvetet sludge-ventilen fran maskinrummet delvis Gppen
mot givna skriftliga instruktioner.

Né&r regeringar forsoker Overtyga medborgarna om att de & mycket miljdmedvetna och
tillampar sanktioner mot de som bryter mot landets milj6lagar kan detta dven paverka ett
fartygs befalhavare. Venezuelanska myndigheter arresterade befalhavaren pa tankfartyget
Nissos Amorgos och holl honom i forvar i mer an ett ar for grundstotning i Maracaibo
Channel trots att fartyget hade lots ombord och att kanalen var slarvigt muddrad och
bristfalligt undersokt efter muddringen.

Att olyckor till sjoss utnyttjas politiskt framgar aven av foljande exempel. MV Pacific
Adventure, (25561 dwt/18 391 brt) rakade ut for en cyklon den 11 mars 2009 utanfor
Australiens kust. 31 container sveptes dverbord och nagra av dem punkterade fartygsskrovet
vilket fick till foljd att 270 ton bunkerolja fl6t iland pa kusten vid Queensland.
Rengoringskostnaderna uppgick till 25 M A$. Fartygets &gare dgde ritt enligt “Limitaion of
Liability for Marine Claims, LLMC” (Sj6L 9 kap.) att begrénsa sitt ansvar till 17 M AS$.
Eftersom det var i slutet av delstatsvalet kravde Queenslands premidrminister, Anna Blight,
full ersattning for saneringskostnaderna daven fast Australien har ratificerat LLMC. Hon
gjorde séakert detta utspel for att vinna politiska poang i slutet pa sin valkampanj men det visar
aven pa en nonchalans mot gallande regler inom internationell sjofart och i synnerhet mot
fartygs beféalhavare.

Efter valet trodde sakert manga inom sjofartsindustrin att denna handelse skulle betraktas som
en ren olyckshandelse. Enlig en artikel hamtad fran the International Law of Shipmasters sa
kommer befalhavaren pa fartyget att stallas infor ratta for att hans fartyg hamnat i en cyklon
och att fartyget darmed skadats och spillt ut olja.

11 November 2010. Commonwealth of Australia: Master of PACIFIC ADVENTURER
Faces Trial This Year for Environmental Crime. The 48-year-old Filipino captain and the
companies behind his vessel, Swire Shipping, Swire Navigation, China Navigation, and Blue
Wine Shipping, will each face one charge of discharging oil into the coastal waters. The trial
stems from a March 2009 incident where 270,000 tons of oil was discharged into Maroteon
Bay, Australia. A trial date is expected in January 2011. The master faces a maximum fine of



A$350,000 if found guilty. ABC News, “Oil Polluting ship’s captain faces possible 2011
trial,” 11 November 2010

MV Pacific Adventure, (25 561 dwt/18 391 brt) Kalla: Internet

Sjofarten blir allt mer internationell. Fartygen registreras i Oppna nationella register,
exempelvis NIS och DIS® eller lampliga nationella register. Allt fler fartyg for Liberia-,
Panama- eller Bahamaflagg. Agarna rekryterar sina besattningar bade fran den traditionella
sjofartsvérldens lander; Skandinavien, England, Holland och Belgien men &aven fran de nya
’lagkostnadsldnderna”.

Sverige ligger pa 22 plats av 133 lander vad avser att tillhandahélla befalhavare till den
globala handelsflottan.*

Under april manad 2010 genomforde ett av vérldens mest kanda kryssningsrederier en
varvningskampanj i Sverige med stod fran arbetsformedlingen for att rekrytera manskap till
sina fartyg.

Idag ar det mer regel dn undantag att svenska medborgare eller personer med svenskt pass
seglar i utlandsregistrerade fartyg. Det kan vara svenska foretag med dotterbolag utomlands
eller svenska rederier som valt att registrera sina fartyg i andra register an det svenska
fartygsregistret. Aven helt utlandsbaserade rederier rekryterar svensk befl till sina fartyg.

Ar en befalhavare medveten om sin juridiska stallning eller brist pa juridiskt skydd inom
internationell handelssjofart?

’ The International Law of shipmasters

® NIS Norskt internationellt skeppsregister
DIS Danskt internationellt skeppsregister
* The International Law of the Shipmaster



Ombordanstallda, men dven andra yrkesgrupper inom sjofartsnéaringen, har den uppfattningen
att det &r flaggstatens lagar och regler som géller ombord i respektive fartyg. Allt for ofta har
enskilda nationer tagit sig ratten att tillampa sin nationella lagstiftning da ett brott begatts
ombord pa ett utlandskt fartyg pa internationellt vatten. Det har dven forekommit att vissa
lander helt har struntat i internationella konventioner och satt en befélhavare i husarrest for fel
som fartygets &gare skall svara for. Vissa lander tillampar nationella lagar mot utlandska
fartyg dar brott begatts pa internationellt vatten. Ibland med stod av radande universella
rattsprinciper men aven enligt eget gottfinnande.

Under senare tid har det visat sig allt mer, att kuststater utdvar sin makt och tillampar sina
nationella lagar, dar brott begas ombord i fartyget nar fartyg passerar territorialvatten i
enlighet med UNCLOS regler. Det har blivit allt vanligare att kvarhalla fartyg med dess
befalhavare for i stort sett alla typer av incidenter som har hant &ven om nationens handlande
strider mot vedertagna internationella lagar och konventioner.

For enkelhetens skull kan vi anta att en svensk medborgare eller en person med svenskt pass
ar befalhavare pa ett Liberia registrerat tankfartyg. Fartyget lastar exempelvis i en hamn i
Saudi Arabien i Persiska viken och skall lossa sin last i Goteborg. Lastningen sker pa
kuststatens inre vatten. D& kan det forekomma att kuststaten tillampar sina nationella regler
aven for brott som inte &r riktade mot nationen i fraga.

En befdlhavare blev domd for “manslaughter” av en sydafrikansk domstol eftersom néagra
drunknande da han lat ett antal fripassagerare simma iland i Durban for att de skulle undga
myndigheternas upptackt. Samma straff erh6ll en tysk befalhavare efter det att han rivit ned
en containerkran i Alabama, som inte flyttades vilket ar brukligt, dar en elektriker som befann
sig i kranen omkom.

Att nationella lagar tillampas om brott begas av “fartyget” da det ligger i hamn eller passerar
ett territorialhav riktat mot staten ifraga ar sjalvklart helt i sin ordning. Exempelvis otillaten
vatten- eller luftférorening. Daremot &r det mer tveksamt att en stat domer ut kannbara
fangelsestraff dar man anser att fartyg har brutit mot de internationella sjévagsreglerna. Hong
Kong domde bada befalhavarna och 2 st lokala lotsar till langvariga fangelsestraff efter en
kollision pa nationellt vatten.

Att tyska staten domde befalhavaren pa ett icke tyskregistrerat fartyg for sjofylleri vid
alkoholkontroll i samband med att fartyget skulle passera Kielkanalen kan inte ifragaséattas,
speciellt da det visade sig att befalhavaren hade 2,8 promille i blodet. Maskinchefen kunde
inte alkoholkontrolleras pa grund att han inte var kommunicerbar vid tillfallet ifraga.

Det har forekommit ett antal ganger dar befalhavaren och besattningsmedlemmar har domts
for narkotikasmuggling dar det har varit uppenbart att ligor har anvént fartygen som
transportorer helt utan befdlhavarens samtycke och befdlhavarens undersokningsplikt har
stallts skyhogt 6ver allt rimligt sunt fornuft. | Venezuela har det skett ett antal ganger att
narkotika har fasts vid fartygsskroven, under vattnet i samband med fartygets avgang. Ar det
under sadana omstandigheter forenligt med internationellt rattstankande att déma
befalhavaren for smuggling? Ansvaret borde rimligen ligga pa respektive hamnmyndighet.

Ett kylfartyg lastade full last av bananer i kartonger i Centralamerika for lossning i Europa
utan angiven lossningshamn. Nar fartyget ar pa vag mot Europa erhalls order att ga till
Aegion och lossa ca 30 000 lador. Dér upptacks ca 52 kg narkotika i en av banankartongerna.



Befélhavaren var helt klart omedveten om var lasten skulle lossas. Det hade lika gérna kunnat
blivit Hamburg eller Goteborg. Befélhavaren och en besattningsman déms av en grekisk
domstol till fangelsestraff for narkotikasmuggling.

Begas ett brott ombord da fartyget befinner sig pa nationellt vatten riktat mot ndgon ombord i
fartyget eller mot fartygsdgaren skall kuststatens lagar inte tilldmpas utan flaggstatens lagar
géller enligt UNCLOS.

Enligt UNCLOS géller havens friheter” pa de oppna vérldshaven men dven péd nationers
ekonomiska zoner. Enda restriktionen ar att fartygen skall vara registrerade i ett nationellt
fartygsregister och fora endast en nations flagga (dvs fartyget far inte vara dubbelregistrerat)
eller FN-flagg. Detta innebar i sin tur att pirater star utanfor lagen och kan inte aberopa nagra
friheter. “Havens friheter” innebér att alla har ritt att framfora fartyg pa de Oppna haven,
ingen &ger ratt att hindra dess framforande. Undantag kan gdras med stdd av en FN resolution
dar avsikten &r att foérhindra eller begrdansa ett lands export eller import. Exempelvis
resolutionen mot Irak, "Réolja mot mat”.

Om brott begas ombord i ett fartyg som framfors pa de 6ppna haven i 6verensstammelse med
UNCLOS sa skall flaggstatens lagar tillampas vad avser brottet och dess pafoljd.

Aven enligt ovan sa férekommer det att nationer démer efter nationella lagar. Det sitter (om
inte Norge har lyckas fa personerna dverforda till Norge) tva pakistanier, befalhavaren och en
besattningsmedlem, i fangelse i Forenade Arabemiraten démda for mord som begicks pa
internationellt vatten, i Indiska Oceanen, ombord pa ett NIS-flaggat fartyg.

Det sitter en ukrainsk befalhavare i fangelse i Frankrike domd for mord, av fransk domstol,
dar brottet skedde i Atlanten ombord pa ett icke fransk fartyg.

Det sitter ett antal befalhavare och besattningsmedlemmar fangslade for bland annat mord i
utlandska fangelser dér det inte finns ndgon koppling mellan nationen, fartyget eller personen
i fraga.

Som tur ar finns det inga nationer som tilliter mord men fragan aterstar vilka lagar skall
tillampas? Flaggstatens, vederbdrande persons nationella lagar eller skall det inréttas en
internationell domstol likvardig den som finns i Haag da det galler krigsforbrytelser?

Vid en piratattack mot ett amerikanskt flaggat fartyg i Aden Viken fangslades ett antal av
piraterna. En av dem en ung man under 18 ar. Piraterna fordes till USA for att stallas infor
ratta. Den unga mannen 15 - 16 ar gammal riskerar darmed att domas till livstids fangelse.
Aven detta handlande strider mot vedertaget internationellt rittstankande. En vésteuropeisk
domstol skulle troligen ifragasétta om ynglingen varit fullt ut medveten om sin handling och
dess konsekvenser.

Att mord pa fripassagerare och nodstéallda ombord i fartyg pa internationellt vatten har okat
rader det ingen tvivel om. Orsakerna aterfinns bland annat i USA och landets terroristskrack.
Ett fartyg kan nekas att anlopa amerikanska hamnar om det finns flyktingar eller nddstéllda
ombord. Eller sa kan fartyget bli kvarhallit pa obestamd tid till odverstigliga kostnader. Detta
ar naturligtvis inget forsvar for mord men de skulle minska om nationerna likval som fartygen
foljde internationella regler angaende flyktingar och nodstéllda till sjoss.



Om vi atergar till vart fartyg som har lastat klart i Saudi Arabien sd kommer fartyget efter
avgang att lamna nationellt inre vatten och passera nationens territorialhav. Fartyg har ratt att
passera territorialhavet och borde endast kunna démas for brott riktade mot staten i fraga.
Brott som begas vid passage av territorialhavet riktade mot fartyget internt borde behandlas
enligt flaggstatens regler. Svensk lagstiftning foreskriver att befdlhavaren ar skyldig att
kvarhalla en person ombord och dverlamna vederbérande till svensk myndighet om brottet
kan medfora fangelse i mer &n ett ar. °

Nar fartyget passerat Saudi Arabiens territorialhav sa kommer det att passera nagon eller
nagra nationers ekonomiska zon men dir skall "havens friheter” rdda. Dérefter kommer
fartyget att lamna Persiska viken och stava ut i Arabiska havet. Och nar fartyget kommer mer
an 200 N M fran land har det Iamna de ekonomiska zonerna och ar ute pa det 6ppna havet.
Sedan kommer fartyget troligtvis sétta kurs upp mot Adenviken och Rdda havet. Innan
fartyget nar Suez kanalen och Egyptens inre farvatten, kommer det att passera nationers
eventuella ekonomiska zoner och territorialhav.

Efter passage av Suez kanalen kommer fartyget att stdva véstvart i Medelhavet som &ven det
réknas till internationellt vatten for att lamna Medelhavet via nationellt vatten tillhérande
Gibraltar innan fartyget anlander till Goteborg. Nér fartyget har lamnat Medelhavet, kommer
det att passera ett antal nationers ekonomiska zoner och territorialhav. Fragan blir nu vilken
eller vilka nationella lagar som &r tillampbara ombord i fartyget under denna sjoresa? Eller
finns det nationer som skulle tillampa nationella lagar, i strid mot internationella regler, for
brott som eventuell begatts ombord?

Det ar flaggstatens lagar som skall gélla for fartyg som kan aberopa "Havens Friheter” enligt
UNCLOS, United Nations Convention of the Law of the Sea. Men &r det sa?

Hur kan sjofartsnaringen minska riskerna sa att befalhavaren inte arresteras och déms till
langvariga fangelsestraff for handelser som star utanfér hans kontroll? Den forsta atgarden
maste vara att fartygets agare/befraktare inte dverger befalhavaren om han blir atal for ett
brott i en utlandsk hamn enbart for att fa loss fartyget sa att det kan fortsétta att operera.

Vi maste aven acceptera att i detta asymmetriska forhallande ger information det bésta
forsvaret. Information maste anvandas for att befalhavaren skall kunna forsvara sig mot
kraftfulla nationerna. Befalhavarna som ar frontfigurerna skall ges tillgang till hur nationen i
fraga tillampar géllande lagar och praxis. Befalhavarna maste utbildas i hur man beméter
myndighetspersoner och de skall forses med all nddvandig information sa att de pa ett
effektivt och lagligt sétt kan utan att bli vilseledda, 6verkorda, forda bakom ljuset eller lurade
pa grund av avsaknad av information. Detta tillvdgagangssatt anvands vad avser pirater.
Samma tillvagagangssatt maste anvandas da det galler nationella myndigheter om
kostnaderna for fartyget i fraga skall kunna dverblickas och risken for att fartyget kvarhalls i
en hamn pa obestamd tid.°

> SjomL 55 §
® John Cartner; Lloyd’s List 20100804



Utdrag ur UNCLOS

Nedan aterges nagra, for undersékningen relevanta paragrafer, frin UNCLOS, United Nations
Convention of the Law of the Sea.

“Article 27
Criminal jurisdiction on board a foreign ship

1. The criminal jurisdiction of the coastal State should not be exercised on board a foreign
ship passing through the territorial sea to arrest any person or to conduct any investigation in
connection with any crime committed on board the ship during its passage, save only in the
following cases:

(a) if the consequences of the crime extend to the coastal State;

(b) if the crime is of a kind to disturb the peace of the country or the
good order of the territorial sea;

(c) if the assistance of the local authorities has been requested by the
master of the ship or by a diplomatic agent or consular officer of the
flag State; or

(d) if such measures are necessary for the suppression of illicit traffic in
narcotic drugs or psychotropic substances.

2. The above provisions do not affect the right of the coastal State to take any steps authorized
by its laws for the purpose of an arrest or investigation on board a foreign ship passing
through the territorial sea after leaving internal waters.

3. In the cases provided for in paragraphs 1 and 2, the coastal State shall, if the master so
requests, notify a diplomatic agent or consular officer of the flag State before taking any steps,
and shall facilitate contact between such agent or officer and the ship's crew. In cases of
emergency this notification may be communicated while the measures are being taken.

4. In considering whether or in what manner an arrest should be made, the local authorities
shall have due regard to the interests of navigation.

5. Except as provided in Part XII or with respect to violations of laws and regulations adopted
in accordance with Part V, the coastal State may not take any steps on board a foreign ship
passing through the territorial sea to arrest any person or to conduct any investigation in
connection with any crime committed before the ship entered the territorial sea, if the ship,
proceeding from a foreign port, is only passing through the territorial sea without entering
internal waters.
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Article 58
Rights and duties of other States in the exclusive economic zone
1. In the exclusive economic zone, all States, whether coastal or land-locked, enjoy, subject to
the relevant provisions of this Convention, the freedoms referred to in article 87 of navigation
and overflight and of the laying of submarine cables and pipelines, and other internationally
lawful uses of the sea related to these freedoms, such as those associated with the operation of
ships, aircraft and submarine cables and pipelines, and compatible with the other provisions of
this Convention.
Article 87
Freedom of the high seas
1. The high seas are open to all States, whether coastal or land-locked. Freedom of the high
seas is exercised under the conditions laid down by this Convention and by other rules of
international law. It comprises, inter alia, both for coastal and land-locked States:

(a) freedom of navigation;

(b) freedom of overflight;

(c) freedom to lay submarine cables and pipelines, subject to Part VI,

(d) freedom to construct artificial islands and other installations
permitted under international law, subject to Part VI;

(e) freedom of fishing, subject to the conditions laid down in section 2;
(F) freedom of scientific research, subject to Parts VI and XIII.
2. These freedoms shall be exercised by all States with due regard for the interests of other

States in their exercise of the freedom of the high seas, and also with due regard for the rights
under this Convention with respect to activities in the Area.
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Article 94
Duties of the flag State

1. Every State shall effectively exercise its jurisdiction and control in administrative, technical
and social matters over ships flying its flag.

2. In particular every State shall:

(a) maintain a register of ships containing the names and particulars of
ships flying its flag, except those which are excluded from generally
accepted international regulations on account of their small size; and

(b) assume jurisdiction under its internal law over each ship flying its
flag and its master, officers and crew in respect of administrative,
technical and social matters concerning the ship.

3. Every State shall take such measures for ships flying its flag as are necessary to ensure
safety at sea with regard, inter alia, to:

(a) the construction, equipment and seaworthiness of ships;

(b) the manning of ships, labour conditions and the training of crews,
taking into account the applicable international instruments;

(c) the use of signals, the maintenance of communications and the
prevention of collisions.

4. Such measures shall include those necessary to ensure:

(@) that each ship, before registration and thereafter at appropriate
intervals, is surveyed by a qualified surveyor of ships, and has on board
such charts, nautical publications and navigational equipment and
instruments as are appropriate for the safe navigation of the ship;

(b) that each ship is in the charge of a master and officers who possess
appropriate qualifications, in particular in seamanship, navigation,
communications and marine engineering, and that the crew is
appropriate in qualification and numbers for the type, size, machinery
and equipment of the ship;

(c) that the master, officers and, to the extent appropriate, the crew are
fully conversant with and required to observe the applicable
international regulations concerning the safety of life at sea, the
prevention of collisions, the prevention, reduction and control of
marine pollution, and the maintenance of communications by radio.

5. In taking the measures called for in paragraphs 3 and 4 each State is required to conform to
generally accepted international regulations, procedures and practices and to take any steps
which may be necessary to secure their observance.
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6. A State which has clear grounds to believe that proper jurisdiction and control with respect
to a ship have not been exercised may report the facts to the flag State. Upon receiving such a
report, the flag State shall investigate the matter and, if appropriate, take any action necessary
to remedy the situation.

7. Each State shall cause an inquiry to be held by or before a suitably qualified person or
persons into every marine casualty or incident of navigation on the high seas involving a ship
flying its flag and causing loss of life or serious injury to nationals of another State or serious
damage to ships or installations of another State or to the marine environment. The flag State
and the other State shall cooperate in the conduct of any inquiry held by that other State into
any such marine casualty or incident of navigation.””’

Article 97
Penal jurisdiction in matters of collision or any other incident of navigation

1. In the event of a collision or any other incident of navigation concerning a ship on the high
seas, involving the penal or disciplinary responsibility of the master or of any other person in
the service of the ship, no penal or disciplinary proceedings may be instituted against such
person except before the judicial or administrative authorities either of the flag State or of the
State of which such person is a national.

2. In disciplinary matters, the State which has issued a master's certificate or a certificate of
competence or licence shall alone be competent, after due legal process, to pronounce the
withdrawal of such certificates, even if the holder is not a national of the State which issued
them.

3. No arrest or detention of the ship, even as a measure of investigation, shall be ordered by
any authorities other than those of the flag State.

’ Utdrag ur UNCLOS
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Domar mot befalhavare

Olyckor pa nationellt vatten

Branden ombord pa Scandinavia Star 1990

Natten mellan den 6 och 7 april cirka klockan 02 00 utbrét en brand ombord pa Scandinavian
Star. Klockan 02 24 hade branden utvecklats och stora delar av fartygets passagerarutrymmen
var Overtdnda eller rokfyllda. Larmanropet "Mayday” sidndes ut fran fartyget. Fartyget
befanns sig da pa svensk territorialvatten, 11 sjomil vaster om Vaderdarna. Klockan 03 28
rapporterade befalhavaren, Hugo Larsen, till Stena Saga som assisterade straxt intill att han
gick i livbat och att alla som levde ombord hade lamnat fartyget.

| korthet ser fartygets historia ut enligt foljande

Fartyget byggdes i Frankrike 1971 som Ro-Pax fartyg for transport av passagerare, bilar och
trailers. Dopnamnet var M/S Massalina. 1983 koptes fartyget av Stena Cargo Line Ltd,
Nassau och doptes om till Stena Baltica 1984. Fartyget byggdes om i Florida och i november
1984 andrades namnet till Island Fiesta. Manaden efter dverfordes fartyget till SeaEscape Ltd,
Nassau Bahamas.

I mars 1990 uppges fartyget ha kdpts av Vognmandruten, Nassau, Bahamas. Hon sattes i
trafik for DA-NO Linjen mellan Norge och Danmark med ny beséttning.

Handelseforlopp

Den 1 april 1990 satts Scandinavian Star in i reguljar trafik mellan Oslo, Norge och
Fredrikshamn i Danmark nu med helt ny beséttning. | beséttningen fanns blandade
nationaliteter. Ombord finns aven 8 personer som foljt med fartyget fran SeaEscape i USA for
overlamning och introduktion av den nya beséttningen.

Fartyget l&mnar Oslo den 21 45 den 6 april 1990 under befal av den norska befélhavaren
Hugo Larsen med 99 besattningsmén och 383 passagerare.

Mellan 01 45 och 02 00 den 7 april upptacks en mindre brand i sdngkléder utanfor en hyitt.
Branden sléacktes snabbt. Ytterligare en brand utbrét straxt efter klockan 02 00 i en annan
avdelning pa fartyget. Branden kunde inte slickas och 02 24 sindes “Mayday” ut fran
fartyget. Fartyget befann sig da 11 nautiska mil vaster om Véaderdarna pa svenskt vatten.
Klockan 03 20 fastslog befdlhavaren att branden inte kunde slédckas utan fartyget skulle
overges. 03 28 Gvergav aven befdlhavaren Scandinavian Star och enligt egen utsago sa hade
alla som Gverlevt lamnat fartyget.

Nar rokdykare fran Goteborgs brandforsvar anlande till fartyget for att forsoka fa branden
under kontroll lokaliserade de 5 personer som Overlevt katastrofen ombord. Ytterligare 324
personer hade raddats av assisterande fartyg. 30 av dem var skadade.
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Fartyget bogserades in till Lysekil och da klargjordes katastrofens omfattning. 158 personer
hittades doda ombord. (En dog senare pa sjukhus till foljd av sina skador) Kropparna
uppvisade helt olika skador. En del kroppar var opaverkade av varmeutvecklingen med andra
kroppar var helt kremerade. Dodsorsaken tycks ha varit syrebrist. Flertalet av de omkomna
&terfanns i sina hytter (99) och omkring 50 personer aterfanns i fartyget korridorer.®

M/S Scandinavian Star efter det att fartyget bogserats in till kaj i Lysekil. Kélla: Internet

1992 domdes kapten Hugo Larsen, av en domstol i Képenhamn, till sex manaders fangelse for
att han inte hallit brand- och livbatsévningar med besattningen. Tva danska rederiforetradare
doms ocksa till sex manaders fangelse vardera. Hugo Larsen avtjanar sitt straff i Norge 1993.

Anmarkning

En dansk domstol démer en norsk befilhavare till fingelse for “bristande sjovirdighet” i
samband med en fartygsbrand som intréaffar pa ett Bahama-registrerat fartyg som befinner
sig pa svenskt territorialvatten.

8 KAMEDO-report 60
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M/V Zim Mexico |11, kollision med containerkran 2006

M/V Zim Mexico Ill och havererad containerkran Kalla: Internet

M/V Zim Mexico Il avgar fran ~pier No 2” i Mobile, Alabama klockan 11 00 den 2 mars
2006 under befal av kapten Wolfgang Schroder assisterad av en lots, Capt. Andrew
Johnsson.® Avsikten &r att ta fartyget uppstréms och svanga runt fartyget med hjalp av
fartygets roder, propeller och bogpropeller.

Mandvern var nagot svarare an vantat och fartyget kom for nara “pier No 2”. For att 6ka
avstandet slogs halv fart back i maskin, med bogpropellern arbetande fullt mot babord.
Fartyget borjade rora sig akterover. For att upphava den aktra rérelsen och att fa fartyget att
svanga styrbord for att undvika “pier No 2” beordrade lotsen hart styrbord roder och halv fart
fram. Bogpropellern arbetade fortfarande med full effekt mot babord, for att fa fartygsstaven
att svanga styrbord. Strax efter beordrades full fart fram for att fartyget skulle svanga fortare
styrbord.

I och med att maskin sattes pa full fart 6verbelastades axelgeneratorn och bogpropellern
automa('gstoppade pa grund att elmotorn som drev bogpropellern inte erholl tillrackligt med
strom.*

Klockan 11 22 touchar fartygets stav ett av benen pa containerkranen pa pier No 2”. Kranen
viker sig och lagger sig in 6ver kajen och 6ver containrar som finns uppstéllda i narheten. En
elektriker omkommer som utfor reparationsarbeten pa containerkranen.

Nar fartyget ater ar fortojt vid “pier No 2” arresteras befalhavaren och fors iland med
handféngsel. Federala myndigheter tog pass och évriga handlingar och satte kapten Schroder i
Baldwin County fangelset. Agaren satte en borgen pa 500 000 USD for att kapten Schroder

® Sidelights Spring 2007
‘% sidelights Spring 2007
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inte skulle sitta i fangelse i vantan pa rattegang. Om Schrdoder hade lamnat landet hade han
aldrig kunna erhalla arbete inom naringen igen. Och hur skulle han kunna lamna landet nar
myndigheterna frantagit honom all dokumentation?

Kapten Schroder ansags utgora den hogsta sakerhetsrisken i Baldwin fangelset i Mobile.
Vilket medforde att han var férsedd med handféangsel och fotbojor ndr han fordes till
besoksavdelningen inom fangelset. Endast 30 minuters besok i veckan var tillatet under de
forsta tva manaderna da han satt haktad. Darefter ansags han utgora en lagre sakerhetsrisk och
var endast iford handfangsel da han fordes till allméanna utrymmen inom fangelset.

Aklagaren Maria Murhy gjorde allt for att fa kapten Schroder domd for om inte mord sé i alla
fall drép. Aklagaren gick sa langt att hon forsokte stddja sig pa prejudikat enligt lagar fran
1800-talet.

Den 7 februari 2007 frigav Domare Ginny Grenade kapten Schroder och avraknade
héktningstiden mot en eventuell dom. Han blev ombedd att ldmna landet inom 72 timmar och
forbjods att atervanda inom tre ar.

Domare Grenade framférde aven att juryn endast fann kapten Schréder skyldig till ringa
vardsloshet och atalspunkten var grov vardsloshet vilket inte kund styrkas. Hon sa ocksa att
fallet horde hemma inom det civilrattsliga omradet eftersom det inte rorde sig om grov
vardsloshet.

Anmarkning

En befalhavare haktas och sitter i fangsligt forvar i fem manader. Han frikandes inte for det
brott han anklagades for utan han far haktningstiden avréknad. Han blir dven utvisad och
forbjuds att tervanda till landet under de tre narmsta aren.

Sjofartsindustrin anser att kapten Schroder &r ett offer for omstandigheter utanfér sin egen
kontroll. Detta galler dven foretaget som tillat reparation av containerkranen nar fartyget
avgick. Hade reparatéren lamnat kranen och forsatt sig i sdkerhet hade han levt idag och
handelsen hade enbart handlat om containerkranen som gick att reparera.'*

1 Sidelights Summer 2007
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Kollision Hong Kong Strait 2008

\ EPA

S EA >

MS Yao Hai's stav efter kollision med Neflegaz-67 Kalla: Internet

Den 22 mars 2008 intraffade en kollision mellan tva fartyg, det kinesiska bulkfartyget MS
Yao Hai 225 meter langt och det ukrainska off-shore” fartyget Neflegaz-67 81 meter langt.
Kollisionen intraffade i Hong Kong Strait. Bulkfartyget tréffade off-shore” fartyget med full
kraft och fororsakade tva stora hal i fartyget. Fartyget sjunker nastan omedelbart och 17
personer i beséttningen omkom. *2

Neflegaz-67 ar pa utgaende fran Hong Kong. Ombord finns 24 besattningsman och en
representant fran befraktaren. Sikten var moderat och inget regn férekom. 09 05 upptécks ett
fartyg om babord och malet ror sig fran véanster mot hoger.

MS Yao Hai erhaller information om Neflegaz-67 via radio frn “Sea department of Hong
Kong” ungefir samtidigt som det uppticker pa Neflegaz-67 pa sin radar och att Neflegaz-67
befinner sig till hoger om deras bog.

Nér fartygen befinner sig ca 1 — 1,2 M fran varandra kontaktar ”Sea department of Hong
Kong” Neflegaz-67 och informerar fartyget om att kollisionsrisk foreligger. Befalhavaren pa
Neflegaz-67 gav da omedelbart order om att Yao Hai skulle kontaktas via radio for att utréna
dess avsikter. Nagot svar erhalls inte och Yao Hai vidtog heller inte nagra atgarder for att
lamna vag enligt sjovagsreglerna. Da beordrade befélhavaren pa Neflegaz-67 en babord gir
for att 0ka pa passageavstandet. | samma 6égonblick upptacker han att Yao Hai borjar gira
styrbord. Kollisionen blir oundviklig och for att minska dess konsekvenser beordrar han full
fart fram dven fast det ar for sent. Bulkfartyget slet sonder bogserfartyget som sjénk ganska
omgaende.*®

12
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Den 15 januari faststélldes domarna for fyra stycken val utbildade och erfarna sjéman av en
distriktsdomstol i Hong Kong. Befalhavaren pa Neflegaz-67 erholl fangelse i 3 ar och 2
ménader for sin delaktighet i kollisionen.*

Seniorlotsen ombord pa Yao Hai domdes till 3 ars fangelse. Befélhavaren och junior lotsen
domdes till 2 ars fangelse vardera.

Anmarkning

Enligt lokala regler skulle det kinesiska bulkfartyget inte fa framforas eftersom fartyg av den
storleken inte far framforas denna tid pa dygnet i dessa farvatten. Enligt myndigheterna kan
undantag beviljas. Man kan aven ifragasatta trafiklednings roll. Borde inte trafikledningen
informerat bada fartygen hur de skulle upptrada for att undvika att narsituation uppkom?
Lokal press ansag att domaren tog for stor hansyn till de omkomna i stallet for att utreda
orsakerna till olyckan. Om nagon hade brutit emot de internationella sjovéagsreglerna, dalig
kommunikation beroende pa spraksvarigheter etc.

Kollisionen berodde sakerligen pa den manskliga faktorn. Befalhavaren pd Neflegaz-67
uppfattade det som han framforde sitt fartyg pa 6ppet vatten och girade babord for att 6ka
passageavstandet.

Yao Hai uppfattade situationen som om fartyget framfordes i en farled och tillampade regel 9
i de internationella sjévagsreglerna och girade styrbord for att motet skulle ske babord mot
babord. Yao Hai raknade med att &ven Neflegaz-67 skulle gira styrbord.

Hur de bada tolkade regelboken kanske inte ar det primara i denna dom utan bada hade
skyldighet att vidtaga alla rimliga atgarder for att undvika kollision. Detta framgar &ven av
domarens resonemang.

Aven domarens beslut i frdgan anses ologiskt. Hon anség att omrddet dar fartygen
kolliderade var en begréansad farled men i nautiska publikationer beskrivs farleden inte som
begransad dven fast den ar utméarkt med bojar. Domen kommer troligen att 6verklagas da det
aterstar all for manga fragetecken i fallet.'®

Domarna i ovanstaende olycka har éverklagats och de bada befalhavarna ar for tillfallet fria
mot borgen. Kéllor inom Hong Kongs rattssystem anser att domarna var onddigt strénga aven
fast olyckan krévde ett stort antal ménniskoliv.

Brott begangna pa nationellt vatten under 2010
| augusti domdes en hollandsk befalhavare for grovt sjofylleri till en manads fangelse av

Malmé tingsratt efter det att han satt fartyget p& grund utanfér Helsingborg. ° Det
anmarkningsvarda i denna dom kan vara att domstolen domde befélhavaren for grovt

1 Lloyd’s List
!> Sea Breezes
®svt.se Natupplaga
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sjofylleri fast han hade 0,43 milligram per liter utandningsluften alltsa lagre an vad som sags i
SjoL 20:5. For att domas till grovt sjofylleri skall vederborande ha en alkoholkoncentration pa
0,5 milligram per liter i utandningsluften, eller annars sa paverkad av alkohol, den uppgift
som garningsmannen haft att fullgora har varit sérskilt kravande, framforandet av fartyget har
inneburit en pataglig fara for sakerheten till sjoss.

MV Flintforester pa grund utanfor Helsingborg. Kélla: Nyheter p4 malméhus den 13 augusti 2010

Har tycks domstolen inte enbart tittat pa alkoholkoncentrationen utan &ven vilka uppgifter
befalhavaren skulle utféra. Han girade inte i farleden som han skulle utan fartyget gick pa
grund darfor att han sov vid tillfallet i fraga.

| Danmark arresterades den hollandska befalhavaren ombord pa MS Little Jane, 1,279 dwt, da
han hade 1,09 promille i kroppen efter det att han satt fartyget pa grund pa Langeland. Han
kan troligen forvanta sig 6 500 DKR i boter. Ytterligare en befalhavare har tagits for sjofylleri
i Danmark under aret och kommer troligen att stallas infor rétta under ar 2011.

Den koreanska befalhavaren pa STX Daisy domdes av en amerikansk domstol till 14 dagas
fangelse darfor att han vid kontroll hade mer an dubbla tillatna alkoholkoncentrationen i
blodet. Han blev aven forbjuden att framfora fartyg pa amerikansk vatten 6 manader efter
frigivandet. | detta fall var fartyget inte inblandat i nagon olycka.

Befalhavaren pa MT Nord Fast domdes till 1 600 € i boter av en engelsk domstol efter tips
fran lotsen da han varit paverkad nar fartyget var pa vag in till Fawley.

En svensk befalhavare arresterades och atalades for sjofylleri i South Tyneside Magistrates
Court nar han framforde en bogserbat med efterfljande pram pa 93 meter i farvattnen utanfor
South Shields.
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Enligt en domstol i Louisiana, USA skall en befélhavare ha fullstandig kontroll 6ver sitt
fartyg. Domstolen tilldomde en stuveriarbetare 3,55 MUSD i skadestand da han foll fran en
kran pa grund av en haftig rorelse av fartyget.

| maj 2009 siktade ett franskt kustbevakningsplan ett 14 NM langt oljebalte efter MV
Matterhorn pa franskt vatten. Fartyget beordrades att deviera mot Brest men atlydde inte
ordern. | borjan pa ar 2010 démdes fartygets ryska befalhavare och fartygets &gare att betala 1
M EURO i boter till den franska staten. Befalhavaren beordrades att betala 10 % av boterna
och resterande skulle betalas av fartygets dgare.

MV Full City

Den 30 juli ankrade det Panama registrerade bulkfartyget MV Full City 0,9 NM utanfor
Sastein, Langesund i Norge for att avvakta kajplats for lastning pa Heroya. Under natten
blaste det upp och fartyget borjade dragga. Fartyget gick pa grund och erholl omfattande
skrovskador. Vatten trdngde in i maskinrummet vilket medférde att huvudmaskin blev
obrukbar och 2250 barrels (358 m°) fuel oil lackte ut. Delar av omradet &r
fagelskyddsomrade.

| maj 2010 domdes befalhavaren pa MV Full City av en norsk domstol till sex manaders

fangelse varav fyra manader var villkorlig dom och tredje styrman till 70 dagars fangelse
varav 49 dagar var villkorlig dom for miljébrott.*’

MV Full City pa grund utanfér Sastein, Lagnesund, Norge. Kalla: Internet

" The International Law of Shipmasters
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Brott begangna ombord pa fartyg pa internationellt vatten

Fallet MC Ruby 1992

Ett omskrivet fall av dodande av fripassagerare &r det som &gde rum pa det
Bahamasregistrerade fartyget MC Ruby 1992, da fartygets kapten, Vladimir IInitsky fran
Ukraina, beordrade att atta fripassagerare, av vilka sju kom fran Ghana och en fran Kamerun,
skulle moérdas och kastas Overbord. Fripassagerarna slogs blodiga med jarnstanger innan de
skots och slangdes dverbord.

Antingen hade ingen nagonsin fatt veta vad som hant, om inte en av de atta, Kingsley Ofusu,
da 25 ar gammal, 6verlevt genom att klattra ut genom en ventil. Han raddades senare och
kunde beratta om vad han och de sju andra fripassagerarna hade utsatts for. Ofusu berattade
att den ukrainska beséttningen sagt till fripassagerarna att de var radda for att komma in i
europeisk hamn med fripassagerare.

De étta afrikanerna hade gomt sig ombord i Douala, Kamerun. MC Ruby blev kvarhallen i
franska Le Havre. Sjalva brottet 4gde rum i vattnen mellan Kanariedarna och Portugal.

Slutsats

De franska myndigheterna beslot att atala llnitskiy. Aven har hade brottet begatts pé
internationellt vatten, av personer av en nationalitet, medan offren var av en annan och
fartyget registrerat i ett tredje land. Till skillnad fran den spanska och kanadensiska, ansag
den franska ratten att de kunde déma Ilnitskiy och fem andra besattningsman, just for att
brottet begatts pa internationellt vatten. De icke franska medborgarna démdes och Ilnitskiy
fick livstids fangelse.

Mord ombord pa Maersk Dubai 1996

MV Maersk Dubai, ett Taiwan-registrerat containerfartyg med en kapacitet pa 1984-TEU. |
borjan pa mars 1996 var fartyget pa vag fran Algeciras, Spanien till Halifax i Kanada.
Besattningen bestod av sju taiwanesiska befal och atta filippinska besattningsman.

Delar av den filippinska besattningen pastod att tva fripassagerare upptacktes ombord den 12
mars. Dessa tva fripassagerare skall ha tvingats lamna fartyget i en flotte ca 70 kilometer
vaster om Gibraltar. Tva dagar senare skall ytterligare en fripassagerare ha upptacks och den
tvingade befélhavaren, med hjalp av en stor kniv, dverbord.

En fjarde fripassagerare uppticktes men han gémdes av den filippinska besattningen sa att
han inte skulle upptéckas av det taiwanesiska befalet.

1 Fripassagerare; Ulrika Hallin
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Besattningen lyckades meddela myndigheterna i Kanada vad som hant och nér fartyget
anlénde till Halifax stormades det av kanadensisk polis. Kapten Hsiu arresterades tillsammans
med sitt befél och anklagades for éverlagt mord.

En talesman for Yang Ming Lines, dgare till Maersk Dubai gjorde gallande att den filippinska
besattningen for med falska anklagelser som skulle bottna i nagon form av lonetvist. Den
filippinska beséttningen vidmaktholl sitt pastdende att fripassagerarna hade kastats 6verbord
for att undvika botesbeloppet pa USD 5 090 for varje person som tar sig illegalt in i landet.

Taiwan protesterade mot stormningen av fartyget och arresteringen av befdlet och motsatte
sig Kanades forsok att utlamna de taiwanesiska medborgarna till Rumaénien. Taiwanesiska
myndigheter hianvisade till UNCLOS "Article” 92. ”Article” 92 anger att ett fartyg skall segla
under endas en flagg och ndr fartyget befinner sig on the hight seas” géller flaggstatens lagar.
”Article” 97 anger att inga fartyg far arresteras eller kvarhéllas eller utredningar goras ombord
utan order fran flaggstaten. Flaggstaten var i detta fall Taiwan.

De fyra filippiner som anmalde befélet smet iland fran fartyget sa fort de kunde och beviljades
senare uppehallstillstand i Kanada. Den 6verlevande fripassageraren lever i USA.

Befalet utvisades till Taiwan dér befalhavaren stalldes infor ratta. Fallet lades ned i brist pa
bevis. Troligtvis darfor att de som anmaélt det taiwanesiska befélet inte vittnade infor
domstolen i Taiwan utan féredrog att stanna i Kanada.

Anmarkning

Domare J. Michael MacDonald lar ha uttalat: ”Om det var upp till mig skulle jag ha atalat 6
av det taiwanesiska befélet for mord alternativt drap”. Men han gjorde det inte. Han sade
ocksa att han inte hade laglig réatt att utvisa dem till Ruméanien. “They are fiee to go. Case
closed”. Kanske denna domare tolkade UNCLOS pa sa satt att om brott begas ombord pa ett
fartyg som befinner pa det éppna havet sa skall flaggstatens lagar tillampas och atal skall
vackas i flaggstaten.

Fallet Well Pescadores 2003

Varen 2003 traffade besattningen pa det kinesiskt dgda, panamaflaggade fartyget Well
Pescadores pa fem fripassagerare av dominikansk nationalitet.

Den kinesisk-taiwanesiska besattningen ville inte betala béter pa cirka 55000 USD per
fripassagerare. Dessutom oroades man sig for om fartyget skulle tas emot i Houston dit man
var pa vag, med fripassagerare ombord. Kaptenen beordrade darfor att en flotte skulle byggas.

Fripassagerarna tvingades ned pa flotten. Lejdaren skars av innan de tva sista fripassagerarna
hade hunnit ned pa flotten. De hamnade i vattnet och drunknade. Mannen pa flotten raddades
s& sméningom av ett fartyg. Atskilliga fartyg hade d& passerat utan att plocka upp ménnen i
sjonod.

Well Pescadores holls kvar i Houston medan fallet undersoktes. Till en borjan anhélls
samtliga i den 22 man stora beséttningen. Dérefter flyttades kaptenen och elva av
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besattningen till Panama, dar rattegangen skulle dga rum. De kunde f& upp till 20 ar for sitt
brott.

Anmarkning

USA flyttade de missténkta till Panama for att stéllas infor ratta enligt flaggstatens lagar.

Befalhavaren, den 72 ariga Mu Wei-Kej domdes 2003 till 19 ars fangelse for 6verlagt mord
ombord pa det panamaregistrerade fartyget Well Pescadores av en panamansk domstol.

Fallet Wisteria 2004

Lastfartyget Wisteria opererades av ett japansk rederi. Besattningen kom fran Kina och
Sydkorea och flaggstaten var Panama.

| maj 2004 gémde sig fyra senegalesiska man ombord pa fartyget. En av dem lar ha arbetat
med underhallsarbete nar Wisteria 1&g i Dakars hamn. Nar de upptacktes ombord pa det
panamaregistrerade fartyget, beordrade den sydkoreanska kaptenen, Cho Che Joo, att en tré
flotte skulle byggas.

Fripassagerarna rapporterades aldrig till myndigheterna. Tillsammans med fem
besattningsman, enligt uppgift fran bland annat maskinchefen och kocken, tvingade kaptenen
istallet red senegaleserna pa den lilla flotten. En av beséttningsmannen forsékte kontakta
sjoraddningen, atminstone ytterligare en annan sag hur senegaleserna kampade for sitt liv pa
flotten, med vatten upp till halsen. Wisteria stannade inte for att rdédda dem.

Nér fartyget kom till den spanska hamnen Vilagarcia, lamnade en av beséttningsménnen en
lapp pa engelska till en av lotsarna. Senare lamnade en annan besattningsman en kopia pa en
av senegalesernas id-handling. Forst fornekade kaptenen att det funnits nagra senegalesiska
fripassagerare ombord, men sa smaningom erkande han att han beordrat att de skulle sattas pa
flotten.

Kaptenen Joo stélldes, tillsammans med de fem beséttningsméannen som hjalpt till, infor ratta i
Spanien. Men trots att Joo erként sitt brott och att det fanns vittnen, frikdndes han och de
andra anklagade. De fick alla sina pass tillbaka och de kunde atervanda till sina lander,
Sydkorea respektive Kina.*

Anmarkning
Anledningen till att de frikandes var flera, bland annat att brottet hade &gt rum pa

internationellt vatten. Spansk lag séger ocksa att utlandska atalade personer som begatt brott
utanfor landet inte kan démas i Spanien, om brottet inte ror rikets sakerhet.

9 Fripassagerare; Ulrika Hallin
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Brott begangna under 2010

I juni kvarhélls MV Ruining 3 och den kinesiska besattningen arresterades i Ghana fér mord
beganget pa internationellt vatten. Beséattningen ar anklagad for att ha kastat tre fripassagerare
hemmahorande i Cote divorie 6verbord i nirheten av Takoradi den 12 juni 2010. En av
fripassagerarna formodas ha drunknat medan tva raddades féljande dag. °

? The International Law of Shipmasters
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Kvarhallande av befdlhavare och besattning utan juridiskt
stod i Civil Liability Convention

MV Nissos Amorgos grundkanning i Maracaibo kanalen 1997

MV Nissos Amorgos Kalla: Internet

MV Nissos Amorgos

Den 28 februari 1997 gick det grekiskt &gda fartyget MV Nissos Amorgos (89 427 dwt, byggt
1987) pa grund nar fartyget var pa vag ut fran Maracaibo sjon via Maracaibo kanalen under
ledning av lots. Fartygets djupgaende var i 6verensstammelse med foreskrivna regler. Hon var
ett av tre fartyg som fick grundkénning i Maracaibo kanalen under en sex veckors period.
Grundkanning medfdrde att fartyget lackte ut 7 000 tonnes raolja. Kapten Spyropoulos pastar
att hans fartyg gatt pa ett okand foremal som legat pa botten. Den venezuelanska flottan
undersokte bottenbeskaffenhet i kanalen i anslutning till olyckan. De fann att kanalbanken pa
flera platser rasat samman och att den pa flera platser slammat igen. De upptéckte dven att det
fanns ett stort antal stora metallféremal pa botten av kanalen.

Fartyget kvarholls av myndigheterna och slapptes den 21 juli, fem manader efter handelsen.
Man hoppades dven att kapten Spyropoulos skulle friges innan domstolen tog sitt
sommaruppehall frén den 15 augusti och en ménad framét. %

Den 17 augusti kunde kapten Spyropoulos aterférenas med familjen i Grekland efter
patryckningar fran bland annat INTERTANKO. Han fick tillatelse att tillbringa 30 dagar i
Grekland sedan var han tvingad att tervanda till Venezuela for att narvara vid en rattegang.

>l INTERTANKO
2 INTERTANKO
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Den 13 september atervande kapten Spyropoulos till Venezuela och sattes ater i husarrest.
Under hosten tillats han att atervanda till sin familj under jul och nyar. Den 11 mars 1998
byttes davarande domare ut mot domare Dra Alide Estrada.

Den 12 mars 1998 atalades befalhavaren pa Nissos Amorgos officiellt enligt Venezuelas
brottskod for att ha orsakat oljeféroreningen. Atalspunkterna kunde medféra 25 000 $ i boter
och upp till tre ars fangelse.

Den 25 mars garanterade domaren att kapten Spyropoulos skulle erhalla 45 dagars frihet som
sedan utstracktes med ytterligare tre manader. Domaren tog hansyn till att det gatt Gver ett ar
utan att atal vackts. Under sin visstele i Grekland var kapten Spyropoulos tvungen att instélla
sig pa Venezuelas konsulat i Athen var 15:de dag. Detta medférde att han inte kunde forsorja
sig som befalhavare. | september 1998 tillits kapten Spyropoulos att vara borta fran
Venezuela i ett ar och han tillats dven att ga till sjoss som beféalhavare igen under forutsattning
att han installde sig pa Venezuelas konsulat i samtliga hamnar som han besokte.

Den 13 maj 2000 démdes kapten Spyropoulos i sin franvaro till 16 manaders fangelse av den
venezuelanska domstolen. Domaren ansag att kapten Spyropoulos varit forsumlig ”on certain
grounds which were not alleged by the prosecution and appear misconceived”.” Domstolen
tycks inte ha tagit hansyn till de bevis som framlagt angaende kanalens beskaffenhet.

MV Prestige haveri utanfor spanska kusten 2002

MV Prestige mot sin undergang Kalla: Internet

Den 13 november 2002 sénde den grekiska kaptenen Mangouras ett SOS fran MV Prestige till
Control tower at Finisterre”, hans forsta nodmeddelande under sina 32 ar som beféalhavare pa
tankfartyg. Han begarde att hans besattning pa 26 man skulle undséttas eftersom fartyget tog
in vatten. Sjalv stannade han och fartygets 6verstyrman och maskinchef kvar ombord for att

2 Why we must work to decriminalize the shipmaster; Captain Roger Clipsham 2000
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forsoka radda fartyget. Vid olyckstillfallet blaste det med en vindstyrka pa 25 meter/sekund
och sjéhavningen var 10 meter och sjon rullande in Gver fartyget.

Kapten Mangoures hade begart att fa ta in fartyget i nédhamn for att lossa lasten. Detta
nekades av de spanska myndigheterna och de beslutade i stéllet att fartyget skulle bogseras ut
1 ”Bay of Biscay” for att undvika oljefororening.

Tva dagar senare raddades befalhavaren som sista man fran fartyget och flogs direkt med
helikopter till fangelse dar han arresterades for att ha orsakat att fartyget brots sonder. Den 19
november gick fartyget av och sjonk.

Fartyget var lastat med 77 000 tonnes fuel oil. Efter katastrofen visar berékningar att Prestige
lamnade cirka 63 000 tonnes olja efter sig utefter den spanska och portugisiska kusten. En del
av oljan nddde dven franska strander. Resterande last foljde med fartyget i djupet.*

Kapten Margouras holls fangslad i tre manader. Darefter blev han satt i husarrest och
frantagen sitt pass efter det att London P & | club stéllt en borgen pa 3 miljoner pund. Han
fick tillbringa sina dagar i en hyrd lagenhet i Barcelona och tvingades att dagligen infinnas sig
hos polismyndigheten.

| december 2004 tillats den 68-ariga kapten Mongouras att atervanda till Grekland under tre
ménader.?

Ar 2009, efter 6 ars véntan har fortfarande inte rattegdngen mot kapten Magouras péborjats.
Kapten Mangouras har fatt lamnat Spanien och tillats uppehalla sig i Grekland under kontroll
av grekisk polis. Han tvingas instélla sig hos polisen var 15 dag antingen pa 6n Icary dar han
ar fodd eller i Athen dar hans barn bor. Han tvivlar inte pa att han kommer att infinna sig vid
en eventuell rattegédng i Spanien, om han fortfarande lever eftersom han har fyllt 74 &r.?

Anmarkning

Ar 2004 utsdgs kapten Mangouras som kandidat till ”Shipmaster of the Year”. En utmdrkelse
som delas ut darligen av "the Natical Institute in London”. Med motiveringen “Captain
Margouas’s bravery in safeguarding his crew and righting his ship that listed in
mountainous seas off Galicia’s rocky coast. The citation says he risked his life scrambling
across the slitherny, slanting deck in a raging storm to attach the salvage vessel »2l

“To politicians, the Prestige captain is a villain. To seafarers, he is a hero”?®

“29 September. French Republic: Kingdom of Spain Cleared of Human Rights Violations
in Detention of Master of the PRESTIGE (C. of Bahamas). The European Court of Human
Rights dismissed the legal challenge by Apostolo Mangouras, the master of the oil tanker

** The Times 2004

> Numast Telegraph, Januari 2005

%% José M. Alcantara, Maritime Lawyer, Madrid, februari, 2009
" The Independent 2004

*® The Independent, onsdagen den 14 januari 2004



28

PRESTIGE, for illegally detaining him during the investigation and prosecution of the 13
November 2002 oil spill. Mr. Mangouras was held for 83 days without trial and was forced to
pay €3M ($4.06M) in bail for his release. The court ruled that Spain’s imprisonment was not
illegal because of a concern that he would escape prosecution, and because of the seriousness
of the ggsaster. Safety at Sea International, “Spain wins on Prestige jailing,” 29 September
2010.”

The ""Karachi Eight", Pakistan 2003

MV Tasman Spirit borjar att brytas upp i tva delar Kalla: Internet

Det maltesiskt flaggade tankfartyget Tasman Spirit (87 584 dwt) gick pa grund vid angoring
av Karachi sondagen den 27 juli 2003. Fartyget var lastat med 67 800 tonnes Iranian Light
Crude Oil som skulle lossas vid det statligt 4gda oljeterminalen i Karachi. Fartyget hade &ven
440 tonnes HFO i bunkertankarna.

Tasman Spirit angjorde Karachi under ledning av en erfaren lots. Fartyget var fullt lastat och
beordrat att angt')ra under fallande tidvatten via en kanal som &r kand for att slamma igen vid
monsunvindar.*

Situationen forvarrades genom att fartyget utsattes for stora pakanningar efter
grundstotningen beroende pa den kraftiga sydvastliga monsunen. Detta medférde att fartyget
senare brots i tva delar. 30 000 tonnes olja beraknades rinna ut fran Tasman Spirit och

® The International Law of the Shipmaster. Homepage Internet
30 IMO.org/Newsroom
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oljespillet &r det storsta sedan katastrofen med Sea Empress i februari 1996 som medférde att
72 000 tonnes réolja lackte ut i havet.®

Bargningsfartyget Tsavliris kallades in nio dagar efter det att Tasman Spirit bréts av i tva
delar.

Omkring hélften av oljelasten kunde senare pumpas over till andra mindre fartyg och pramar
och i stort sett all bunker innan fartyget gick av. Natten mellan den 13 och 14 augusti gick
fartyget av och stora mangder olja rann ut i havet.*?

Strax efter olyckan kvarholls besattning bestaende av fem greker och 20 filippiner for senare
forhor och de tillats inte lamna landet. Senare haktades sju av besattningsmedlemmarna
tillsammans med béarningsfartygets befalhavare kapten Nikos Pappas i Karachi. Besattningen
utsattes for stora psykiska pafrestning som medforde att tredje maskinisten forsokte bega
sjalvmord.

Efter atta manader frigavs, “Karachi Eight” som de kallades i internationell press, under
forutsattning att EU-medborgarna skulle atervanda till Pakistan om fallet skulle tas upp i
domstol.

I april 2004 anldnde de fem grekiska medborgarna till Grekland och de tre filippinska
medborgarna flogs till Manila.®

Efter ndgot mer an ett ar efter handelsen anklagade “the Pakistan Merchant Navy Officers
Association “the Karachi Port Trust” for bristande underhall av kanalen och framhall att detta
var orsaken till fartygets grundkanning.

Tasman Spirit och ’the beach of Karachi”. Kalla: Internet

*LITOPF
> |TOPF
33
Newsroom
*The Malaysian Bar September 2005
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MV Hebei Spirit paseglat 2007
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MV Hebei Spirit och badstrand i Sydkorea efter fartygsolyckan Kélla: Internet

Den 8 december lag MV Hebei Spirit, 260 00 dwt, fullastad till ankars utanfor Sydkoreas kust
i avvaktan pa att fa lossa sin last bestaende av raolja.

En prdm &gd av Samsung kom pa drift i daligt vader och kolliderade med MV Hebei Spirit.
Prémen skadade tre av fartygets tankar och 10 500 tonnes raolja lackte ut i havet. *

Domstolen i Daejeon fangslade den indiska befélhavaren, kapten Chawla. Han démdes till 18
manader och han fick bota 14 400 USD for att han inte slog full back och draggade ankaret
for att undvika kollisionen. Domstolen framholl &ven att befélhavaren inte skulle ha pumpat
in inertgas i de skadade tankarna eftersom detta dkade oljespillet pa grund av Okat tryck i
tankarna och att expositionsrisken var relativt lag.

Overstyrman Chetan domdes till 8 manaders fangelse och 7 200 USD i boter. Domstolen
ansag att 6verstyrman skulle ha pa meddelat befalhavaren mycket tidigare, klockan 5 05 om
risken for att de skulle bli paseglade. Han ansags dven skyldig till att ha pumpat in inertgas i
tankarna och att han var alldeles for langsam med att skifta oljan fran de lackande tankarna.

Aven tvad bogserbatsbefialhavare som var inblandade i olyckan démdes till fingelse.
Bogserbatarna var inhyrda for att bogsera Samsung’s kranprdam. En av
bogserbatsbhefalhavarna fick 3 ars fangelse. Det reducerades senare till 30 manader. Den andra
domdes till 12 manaders fangelse vilket forkortades till 8 manader.

** New Zealand Company of Master Mariners 2008 12 03
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Befalhavaren pa pramen som sov till strax fore olyckstillfallet domdes till 18 manaders
fangelse.*®

| juni 2009 fastslog Sydkoreas hogsta domstol att de bada fartygsbefalen inte kunde anses
skyldiga till att Hebei Spirit lackt ut olja och férorenat delar av landets kust och
territorgglvatten. | och med frikdnnandet sa forvantades att de bade skulle fa atervanda till
Indien.

Den 13 juni atervinde “Hebei Two” som de kallats i internationell press till Mumbai i Indien
och forenades med sina familjer.

** New Zealand Company of Master Mariners 2008 12 03
*” International Transport Worker’s Federation. 11 juni 2009



32

Kvarhallande av besattningar relaterat till fororening

M/V Katerina 2004 - 2005

Den 21 september 2004 arresterades MV Katerina i San Pedro, USA, for brott mot de
federala fororeningsreglerna. 13 beséttningsman kvarholls i atta manader i avvaktan pa
utredning och rattegdng.*® Fartyget, ett maltesflaggat fartyg pd 16 320 DW var lastat med
stalprodukter. Nagra av beséttningen kontaktade stuveriet och angav att de beordrats att
slanga sopor dverbord samt lansa fororenat vatten fran maskinrummet.

USCG upptéckte vid inspektion att l&nsvattenseparatorn var “’by-passad” och att ledningen
nyligen var anvénd for att pumpa oljeblandat vatten éverbord.

Maskinchefen erkande att han andrat rordragningen sa att lansvatten fran maskin kunde
pumpas ut forbi lansvattenseparatorn och att han sedan beordrat beséttningen att ta bort
ledningen sa att den inte skulle upptickas av US Coast Guard. Straffet for detta kan bli upp
till 20 ars fangelse. Befalhavaren och 2:e maskinisten erkande att de férsokt undanhalla bevis
for myndigheterna.

Efter dessa erkannanden sldpptes Ovrig besattning och kunde atervanda hem. Fartyget
lamnade sedermera Kalifornien med helt ny beséttning och efter nédvéndiga reparationer.

| mars 2005 foll domen mot maskinchefen. Han domdes till atta manaders fangelse och
straffet skulle avtjanas omedelbart i ett federalt fangelse. ** Fangelsestraffet reducerades med
den tid han suttit anhallen och han kunde darfor resa hem till Filippinerna i maj 2005.

2:e maskinisten domdes till 6 manaders husarrest. Med héktningstiden blev straffet totalt 14
manader. Han tillats atervanda till Filippinerna i slutet av 2005.

Rederiet domdes att betala 1 M USD i béter for bland annat att de brustit i rutiner hur
oljedagbok skall foras.

Kapten Kallikis 65, fran Athen i Grekland blev démd till atta manaders fangelse men det
andrades till atta manaders husarrest, som han fick avtjana hemma i Grekland pa grund av
halsoskal.

% Sidelights Summer 2007
Pu.s. Department of Justice
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M/V Clipper Trojan 2006

Fem beséttningsmén holls kvar av amerikanska myndigheter i Port of Newark i mer &n 10
manader pa grund av oljeférorening pa internationellt vatten fran Clipper Trojan. Fartygets
agare fick bota 3,25 M USD pa grund av fororeningarna och maskinchefen démdes till fem
méanaders fangelse for att forfalskat oljedagboken.*

M/T Kriton 2007

M/T Kriton en produkttanker byggd 1991. Fartyget dgs av ett liberianskt foretag och med
management genom ett grekiskt bolag. Fartyget ar registrerat pd Bahamas och opereras enligt
Bahamas lagar.

Den 20 mars 2007 anlande fartyget till New Haven, Connecticut. Efter ankomst bordade US
Coast Guard fartyget for inspektion. Inga anmarkningar gjordes vid inspektionen.

En dygn senare, mitt i natten, bordade ett antal officerare och brottsutredare fran USCG
fartyget anledningen var "a suspected Marpol Violation - improper Oil/Record Book."

USCG arresterade fartyget och hamnkaptenen underrattades och fartyget fick inte klarera ut
pa grund av att USCG kanske hade funnit vilseledande uppgifter i fartygets oljedagbok vilket
i sin tur kunde leda till boter eller andra straff. En borgen pa 1 000 000 USD sattes for att
fartyget skulle kunna friges. Dessutom kravde USCG att 12 beséttningsman skulle lamna
fartyget och att de skulle tilloringa ca 150 dagar pa ett motell i avvaktan pa forhor och
utredning, pa fartygsagarens bekostnad och med full 16n oavsett vad som angetts i de
individuella anstallningsavtalen.

Fartyget misstanktes for att ha pumpat ut fororenat lansvatten fran maskinrummet pa
internationellt vatten.

Efter 14 dagar kunde fartyget lamna New Haven efter det att en borgen pa 500 000 USD
betalats av fartygets dgare. 12 besattningsman lamnades kvar for senare forhor.

Anledningen till att fartyget arresterades och att 12 besattningsman tvingades ldmna fartyget
och stanna i USA var att nagon i besattningen informerade USCG om att fartyget hade lansat
fran maskinrummet och eventuellt fororenat havet. Inga bevis om att férorening verkligen
intraffat forelag.

| december 2007 avkunnades domen mot M/V Kriton. Agaren domdes till 4,9 MUSD i béter
for vilseledande uppgifter i oljedagboken och for att forsvara USCG forundersokning samt for
undanhallande av bevis angaende dumpning av oljeférorenat vatten pa internationellt vatten.

Fartygets maskinchef domdes till tva ars villkorlig dom och 9000 USD i boter. 2:e
maskinisten domdes till ett ars villkorlig dom och 1 000 USD i béter.

0 Sidelights Summer 2007
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Nagra bevis om att oljeférorenat vatten hade pumpats ut pa internationellt vatten forelag inte
nar bevis lades fram under rattegangen. Domarna faststélldes av domstolen med stod av
nedanstaende;

“From at least Jan. 1, 2006, to March 20, 2007, crew members aboard M/T Kriton,
operated by lonia Management, made false entries in the ship's oil record book indicating
that they had regularly used the ship's oil pollution prevention equipment. Evidence at trial
proved that the equipment was rarely, if ever, used and, instead, crew members pumped the
ship's oil-contaminated wastes and sludge directly from the ship into the ocean using a
rubber hose. At least 968 tons of oil-contaminated waste was unaccounted for in the
Kriton's oil record books. In addition to falsifying oil record books, lonia Management
submitted false statements in environmental compliance checklists that it was required to
submit to the U.S. Coast Guard as part of its probation from the 2004 conviction in the
Eastern District of New York. After the Coast Guard investigation of the Kriton began in
March 2007, the ship's Chief Engineer and Second Engineer destroyed the rubber hose
used to pump waste to the ocean.

“We hope and expect that this prosecution and the stiff sentence imposed sends a clear
message to all who intend to pollute the world’s waters that such conduct will not be
tolerated,” said U.S. Attorney O’Connor.” e

Anmarkning

MARPOL forbjuder férorening av varldshaven men déar finns inga paféljder. Enligt UNCLOS
skall flaggstatens lagar tillampas for brott som begatts pa internationellt vatten. Dessa
fororeningar fran fartyg som upptackts i amerikanska hamnar och som skett pa internationellt
vatten borde rimligen 6versants till flaggstaten for lagforing.

Brott begangna under 2010

Under ar 2010 har ett stort antal fartyg kvarhallits i amerikanska hamnar dar myndigheterna
misstankt att fartygen pumpat ut olja pa internationellt vatten. ”The International Law of
Shipmasters” redogor for over 15 fall dir fartyg och delar av dess besittning atalats eller
kommer att atalas for miljobrott. | en del fall har redan dom fallit.

Fartygsagaren till MV Avenue Stars domdes for osant intygande av Oljedagboken till béter pa
800 000 USD samt att betala 100 000 USD till en miljéfond. Fartyget undersoktes av USCG i
oktober 2009 efter det att de blivit informerade av tva “whistleblowers”. Dessa
“whistleblowers” belénades med 100 000 USD var av domstolen for sin insatts.

Fartygets maskinchef och 2:e maskinist domdes for falskt intygande i Oljedagboken samt for
att ha installerat och anviint en ”magic pipe” i maskinrummet. Bada ar domda for miljébrott
men straffet ar inte faststallt an (dec 2010). Maximala straffet for denna handling &r sex ars
fangelse i ett federalt fangelse.

41 . .
Environmental Crime Blog
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Liknande bott har oftast medfért att amerikanska domstolar har domt besattningsmedlemmar
till kortare fangelsestraff, mindre an ett ar, eller villkorliga domar men relativt hoga boter.
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Narkotikasmuggling med hjalp av fartyg

MS Coral Sea juli 2007

| juli 2007 arresterades den da 58 ariga befalhavaren kapten Laptalo pa MS Coral Sea
tillsammans med fartygets dverstyrman och batsman efter det att de grekiska myndigheterna i
Aegion hittat 51,6 kg kokain i fartygets last.

Upptéckten av narkotikan gjordes vid en rutinkontroll av lasten for mottagares rakning. Mer
an 27 000 banankartonger lossades i Aegion och kokainet upptécktes i tva av dessa kartonger.

Fartyget hade lastat en full last av bananer i kartonger i Ecuador och avgick fran Guayaquil
den 6 juli mot Europa. 17 dagar efter fartygets avgang fran Latinamerika erholls order att ga
till Aegion och lossa 27 377 kartonger bananer. Ingen i besattningen kunde kénna till att de
kartonger som innehdll narkotika skulle lossas i Aegion. Att lagga narkotikan i rétt kartonger
efter avgang ansags omojligt pa grund av det begransade utrymmet i lastrummen.

Befédlhavaren arresterades och sattes i det beryktade Kyradallos fangelset, dar bland annat
Greklands varsta forbrytare har forvarats, inklusive diktatorn George Papadopoulos och
vélkénda terrorister.

Kapten Laptalo domdes ett ar senare till 14 ars fangelse och 200 000 Euro i boter efter en
farsliknade rattegdng déar domaren avbrot bade den atalade och vittnen under rattegangen. *2
Domstolen ansdg att det var befalhavarens skyldighet att veta vad som fanns ombord i hans
fartyg.

Efter 16 manader i ett grekiskt fangelse frikandes kapten Laptalo av en hogre instans inom det
grekiska rattsvasendet. Kapten Laptalo frigavs inte omedelbart utan fick stanna ytterligare
nagra dagar i fangelse eftersom han hade brutit mot EU’s regler som anger att en medborgare
fran ett land utanfor EU inte tillats uppehalla sig inom EU i mer an 3 manader.

| november 2008 atervande kapten Laptalo till Belgrad.

Fartygsbefal domda for narkotikasmuggling i Venezuela

| augusti 2007 arresterades den ukrainska befalhavaren pa MS B Atlantic, kapten Volodymyr
och andre styrman Yuriy Datchenko for narkotikasmuggling da myndigheterna upptackt att
125 kg kokain satts fast pa fartygets skrov, under vattenlinjen. Den 13 augusti 2010 domdes
de till nio ars fangelse vardera for narkotikasmuggling. Enligt Interfax-Ukraina meddelande
Venezuelas justitieminister Ukrainas ambassad i Brasilien den 4 oktober 2010 att de hade gatt
med pa att de bade ukrainska medborgarna skulle forflyttas till Ukraina.

*? Lloyds List 31 Augusti 2007
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Enligt Manu’s News den 6 september 2010 har fartygets managementbolag B Navi, beslutat
att sluta operera sina fartyg i trafik pa Venezuela pa grund av arresteringen av fartyget. Den
italienska &garen till fartyget uppskattar att han forlorat miljontals dollar darfor att fartyget
inte kunnat sysselsattas. Han kommer dven att forlora stora summor pa fartyget i sig eftersom
det ar effektivt upplagd och fartygets kondition forsamras allt efter vad tiden gar.

Tankfartyget MS Astro Saturn anvéindes ocksa for narkotikasmuggling. Aven dar hittade
myndigheterna kokain fastsatt pa fartygets skrov under vattenlinjen i Puerto La Cruz i
november 2008. Dar domdes tva grekiska befal pa fartyget till 8 ars fangelse vardera for
narkotikasmuggling.*®

En arresteringsorder utfardades for att arrestera domare Lui’s Velasques Acuna efter det att
han frigav tankfartyget Astro Saturn efter det att fartyget hade kvarhallits i 48 dagar. Fartyget
avgick omedelbart mot USA for att undvika de hdga kostnaderna som &garen till B Atlantic
rakat ut for och innan domstolen han utfarda en internationell arresteringsorder for fartyget.

| februari 2010 arresterades tankfartyget Aqua (IMO 9346732 maltesisk flagg byggt 2007
DWT 115 934) och dess turkiska besattning pa 23 man pa grund av narkotikasmuggling. 116
kg kokain hittades i fartygets maskinrum.*

| augusti 2010 kvarholls bulkfartyget Jin Yao i Maracaibo. Hela den kinesiska besattning
arresterades tillsammans med 17 stuveriarbetare och tre anstéllda av rederiet efter det att
myndigheterna hittat 80 kilo kokain gomt i fartygets styrmaskinrum. Fartyget kom fran
Spanien till Maracaibo och lastade kol for Holland.*

Anmarkning

Ovanstaende anklagelser kan vara ratt men fakta motsdager Venezuelas version. Ett antal
fartyg och flygplan har arresterats de senaste aren och i alla kanda fall ser det ut som om det
ar arrangerat i avsikt att arrestera fartyget for att kunna kréava fartygets agare pa nagon form
av kompensation. Det liknar mest piratattacker pa statlig niva. Tack vare Chavez ekonomiska
experiment i landet &r landet pa vag mot en ekonomisk kollaps och myndigheterna tar alla
tillfallen i akt for att kunna pressa sjofarten pa pengar inklusive kidnappning och organiserad
utpressning.*®

Som bevis for sina pastaenden framhaller Mikhail Voytenko i samma artikel att han varit i
kontakt med de tva ukrainska medborgarna fran B Atlantic som suttit fangslade i mer &an tva
ar att myndigheterna konfiskerat B Atlantic med last till ett varde av 3 M USD for att kunna
salja fartyget med last. For tillfallet kan inte fartyget séljas eftersom myndigheterna inte kan
bevisa att de tva deltagit i narkotikasmuggling. For att f4 dessa tva att forsvinna
rekommenderade deras advokater att de skulle rymma till Colombia. Detta skulle innebara att
om de forsokte rymma sa skulle de naturligtvis dodas och domen skulle bli till Venezuelas
fordel eftersom vittnen aldrig infinner sig till venezuelanska domstolar.

* Year of the Seafarer

* Maritime Bullentin 23 februari 2010

*> The International Law of the Shipmaster

*® Mikhail Voytenko, Maritime Bullentin 23 februari 2010
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Det kan dven tankas att narkotikasyndikat mutat hamnmyndigheterna sa att de kan fora in
narkotika i hamnarna runt Maracaibo sjon och placerat det i fartygen for att utnyttja fartygen
som oskyldiga kurirer fér sin smuggelverksamhet.
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Oljefororening

Civil Liability Convention

Den 2 december 2010 hade 151 stater ratificerar Civil Liability Convention, CLC, och
Sverige har infort konventionen i Sjolagen kapitel 10. USA har inte ratificerat konventionen
utan dar galler OPA 90%'.

1969 ars ansvarighetskonvention har dndrats genom aren och ansvarsbeloppen for fartygets
agare har hojts. Till 1992 ars konvention finns ett protokoll dar ansvarsbeloppet har héjts till
4 510 000 SDR* for fartyg med en draktighet p& 5 000. Ar draktigheten hogre héjs beloppet
med 631 SDR for varje draktighet daréver. Ansvaret skall dock inte i nagot fall dverstiga
89 770 000 SDR.*

Konventionen ar tillampbar vid oljefororening pa en stats territorialvatten och ekonomiska
zon.

Enligt CLC foreligger ett strikt ansvar for en oljeskada, ”En oljeskada skall ersattas av
fartygets dgare, d&ven om varken dgaren eller ndgon som han svarar for ar vallande till
skadan”. Undantag fran denna regel finns om ”skadan orsakats av en krigshandelse™,” i sin
helhet vallats av tredje man i avsikt att orsaka skada” eller “fel och forsummelse av en svensk
eller utlandsk myndighet vid fullgérandet av skyldighet att svara for underhall av fyrar eller

andra hjalpmedel for navigering”.*°

Ansprak pa erséttning for oljeskada far goras gallande mot nagon annan &an fartygets agare
under forutsattning att skadan har vallats uppsatligen eller av grov vardsléshet och med insikt
om att skadan sannolikt skulle uppkomma”.*

Konventionen foreskriver aven forsakringsplikt for tankfartyg som transporterar mer dn 2 000
ton olja.>® Ratten till ansvarsbegransning foreligger endast om &garen eller dennes
forsakringsgivare eller ndgon annan pa dgarens vagnar upprattar en begransningsfond, som
uppgar till det ansvarshelopp som galler for agaren och till det tillaggsbelopp som faststélls
enligt 12 kap. 4 § andra stycket.>®

Enligt Civil Liability Convention skulle en befalhavare kunna alaggas att betala en oljeskada
under forutsattning att skadan har vallats uppsatligen eller av grov vardsléshet och med insikt
om att skadan sannolikt skulle uppkomma. CLC anger inga straffpaféljder vid oljeskada utan
dar foreskrivs endas om ekonomisk ersattning vid oljeskada. Eventuella straffpafoljder vid
oljeskada aterfinns i berord nations lagstiftning.

*7 Oil Pollution Act 1990

i Special drawing rights/sarskilda dragningsratter
*5jsL 10:5

0 sjL 10:3

L sjsl 10:3

2 5j6l 10:12

> Sj6L 10:6
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MARPOL Annex |

”The Internatioanl Convention for the Prevention of Pollution from Ships”, mer kdnd som
MARPOL, antogs av IMO>* 1973. Annex | till MARPOL tradde i kraft den 2 oktober 1983.
Under arens lopp har MARPOL reviderats och utdkats. De senaste andringarna tradde i kraft
den 1 januari 2007.

MARPOL Annex | tillater en viss utpumpning av olja utanfor angivna specialomraden och
mer an 50 nautiska mil fran narmsta land. 1/30 000 av foregdende last kan pumpas ut under
forutsattning att inte mer an 30 liter olja pumpas ut per nautisk mil och att lansningen sker via
ett ”oil discharge monitoring and control system”®

Fran fartygs maskinutrymmen ar det i princip forbjudet att pumpa ut olja. Utanfor
specialomraden kan olja pumpas ut under forutsattning att oljeblandningen i det utpumpade
vattnet inte dverstiger 15 ppm utan utspadning.

MARPOL Annex I regel 11,”Port state control on operational requirements” foreskriver att
om ett fartyg tillhdrande en annan stat som ratificerat MARPOL befinner sig i en hamn eller
“offshore” terminal kan fartyget inspekteras i avseende pa de operationella krav som anges i
MARPOL Annex | under forutsattning att det foreligger starka misstankar om att
befalhavaren eller beséttningen inte ar inforstadda med de procedurer som géller for att
forhindra oljefororening. Fartyget skall inte tillitas avgd innan felen rattats till i
overensstimmelse med MARPOL annex I. regeln hanvisar i 6vrigt till ”Procedures for Port
State Control (2 000 Edition)

Enligt ”Port State Control” ”Guidelens for the detention of Ships” kan ett fartyg kvarhéllas
enligt MARPOL Annex | vid foljande brister;

1. Om filtreringsutrustning eller “oil discharge monitoring and control system” saknas
eller &r ur funktion

2. Oljedagboken &r inte tillganglig

3. Otillatna "bypass” av oljefiltreringssystem har gjorts

Enligt MARPOL Annex I och “Port State Control” kan ett fartyg kvarhallas till dess felen har
atgardats. Det kan till och med innebara att fartygets tvingas byta besattning eller delar av
besattningen.

Om otillaten oljefororening pa internationellt vatten upptacks vid ovannamnda inspektion sa
skall flaggstaten underréttas enligt UNCLOS och flaggstaten &r den som kan och skall utdéma
straff om lagdvertradelse har skett pa internationellt vatten.

>* International Maritime Organization
>> MARPOL Annex | regulation 34
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OPA 90

MT Exxon Valdez efter grundkanning i Prins William sund 24 mars 1989. Kélla Internet

Den 24 mars 1989 var supertankern MT Exxon Valdez pa vag ut genom Prins William
sundet. Det var morkt och farleden var trang. Nar fartyget forsokte undvika nagra isberg, kom
det ur farleden och rammade en undervattensklippa. Grundstétningen resulterade i ett utslapp
av 42 miljoner liter raolja, 190 mil av den kansliga kusten fororenades av utsldppet och
100 000 sjofaglar fick satta livet till. Denna katastrof blev startskottet for den debatt som den
8 augusti 1990 utmynnade i US Oil Pollution Act (OPA).

Det som uppfattas som det allvarligaste hotet fran lagens sida ar dess strikta ansvar ofta &r
obegransat. Varje delstat far sjalv bestamma hur begransningsreglerna skall se ut, men aven i
de delstater dar de federala begransningssummorna anvénds &r beloppen mycket hoga.

OPA 90 stagar som huvudregel ett strikt ansvar for skadestand, vissa undantag fran detta
finns;

”Act of God” (Med detta avses en extraordinér naturhdndelse)

Krigshandling, och eller

Tredjemans handlande, varvid tredjeman ej far fara anstialld av, ombud for, eller i
kontraktsforhallande med, den ansvarige parten

Agare, operatdrer och “bareboat charterers” har ett solidariskt ansvar.

> Ansvar for oljeskador | USA; Rickard Lindgren, 1993
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OPA ger delstaternas lagstiftning foretrade i vissa fragor, vilket har inneburit att flera delstater
nu har ett obegrénsat ansvar.

Skadestanden kan bli mycket omfattande da grunderna for skadestandet och kretsen av
personer som kan ha ansprak pa ersattning har utokats jamforbart med tidigare lagstiftning.
Samt slutligen har pafoljderna blivit strangare.

Sammanfattningsvis ar alltsa skadestandsansvaret strikt, solidariskt, ofta obegransat och 6ppet
for mycket stora krav pa skilda grunder och mot en vid kretsen skadelidande. Till detta
kommer att den ansvarige parten kan drabbas av stranga straff om han handlat oaktsamt eller
uppsatligen.®’

OPA 90 stadgar ett strikt ansvar for den som sldpper ut olja into or upon the navigable
waters or adjoining shorelines or the exclusive economic zone”. Det strikta ansvaret omfattar
kostnader for oljebekdmpning och ersattning for skador som utslappet orsakat. Att det &r strikt
ansvar framgér inte direkt av lagtexten, men OPA 90 sédger att termerna liable” och
“liability” skall tolkas enligt samma standard som i ”Federal Water Pollution Control Act”.
Av detta stadgande framgar att ansvaret ar strikt. Det strikta ansvaret innebar att den ansvarige
parten ansvarar utan hansyn till om vallande har forekommit eller gj.

> Ansvar fér oljeskador | USA; Rickard Lindgren, 1993
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EU Directive on ship-source pollution

For att minska oljeféroreningen och bevara den marina miljon samt for att erhalla
gemensamma straffrittsliga reglar har EU gett ut ”Directive 200/33/EC of 7 september 2005
on ship-source pollution and on the introduction of penalties for infringements” och med
ett tillagg till detta direktiv daterat 21 oktober 20009.

Direktivet anger att illicit ship-source discharges of polluting substances should be regarded
as a criminal offence as long as they have been committed with intent, recklessly or with

serious negligence and result in deterigoration in the quality of water”.*®

Nedan foljer ett utdrag ur EU direktiv 2005/35/EC.

Article 3

Scope

1. This Directive shall apply, in accordance with international law, to discharges of polluting
substances in:

(a) the internal waters, including ports, of a Member State, in so far as the Marpol regime is
applicable;

(b) the territorial sea of a Member State;

(c) straits used for international navigation subject to the regime of transit passage, as laid
down in Part 11, section 2, of the 1982 United Nations Convention on the Law of the

Sea, to the extent that a Member State exercises jurisdiction over such straits;

(d) the exclusive economic zone or equivalent zone of aMember State, established in
accordance with international law; and

(e) the high seas.

2. This Directive shall apply to discharges of polluting substances from any ship, irrespective
of its flag, with the exception of any warship, naval auxiliary or other ship owned or operated
by a State and used, for the time being, only on government non-commercial service.

Article 4

Infringements

Member States shall ensure that ship-source discharges of polluting substances into any of
the areas referred to in Article 3(1) are regarded as infringements if committed with intent,
recklessly or by serious negligence. These infringements are regarded as criminal offences
by, and in the circumstances provided for in, Framework Decision 2005/667/JHA
supplementing this Directive.

*% Directive 2009/123/EC



44

Article 6

Enforcement measures with respect to ships within a port of a Member State

1. If irregularities or information give rise to a suspicion that a ship which is voluntarily
within a port or at an off-shore terminal of a Member State has been engaged in or is
engaging in a discharge of polluting substances into any of the areas referred to in Article
3(1), that Member State shall ensure that an appropriate inspection, taking into account
the relevant guidelines adopted by the International Maritime Organisation (IMO), is
undertaken in accordance with its national law.

2. In so far as the inspection referred to in paragraph 1 reveals facts that could indicate an
infringement within the meaning of Article 4, the competent authorities of that Member
State and of the flag State shall be informed.

Article 8

Penalties

1. Member States shall take the necessary measures to ensure that infringements within the
meaning of Article 4 are subject to effective, proportionate and dissuasive penalties, which
may include criminal or administrative penalties.

2. Each Member State shall take the measures necessary to ensure that the penalties referred
to in paragraph 1 apply to any person who is found responsible for an infringement
within the meaning of Article 4.
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Lag om atgarder mot fororening fran fartyg

| denna lag finns bestammelser om forbud mot férorening fran fartyg®®. Inom Sveriges
sjoterritorium och ekonomiska zon samt Ostersjoomradet utanfor dessa vattenomraden far
olja inte slappas ut.®

Om olja slappts ut pa svenskt vatten och om inte utslappet var obetydligt skall fartyget paféras
en vattenfororeningsavgift. Vattenfororeningsavgiften bestdms med héansyn till fartygets
bruttodraktighet och utslappets storlek.

En person som bryter mot Lagen om atgarder mot fororening fran fartyg kan domas till boter
eller fangelse i hogst tva ar om vederborande uppsatligen eller av oaktsamhet bryter mot
forbud att sldppa ut olja som géller enligt lagen. En befdlhavare kan domas till boter eller
fangelse om han eller hon uppsatligen eller av oaktsamhet har brustit i den tillsyn som behévs
fora att utslapp inte skall ske i strid mot denna lag eller foreskrifter som meddelats med stod
av lagen. Detta galler samtliga fartyg oberoende av vilken flagg de for.

Om ett svensk fartyg har slappt ut olja pa internationellt vatten och detta upptacks vid
inspektion av fartyget i en svensk hamn eller en utlandsk myndighet har konstaterat att
otillatna utslapp har skett och rapporterat handelsen till svenska myndigheter kommer
vederbdrande att kunna atalas i Sverige med stod av Lagom om fororening fran fartyg och
med tillhérande forordning.

Enligt MARPOL, som Sverige har ratificerat, radet ett allmant férbud mot utslapp av olja pa
internationell vatten. (Nagra undantag finns, se bland annat MARPOL Annex | “Regulation”
15 och 34). | forordningen om fororening fran fartyg 2:5 ar det forbjudet for svenska fartyg att
slappa ut olja pa de fria haven. Foérordningen &r naturligtvis kopplad till lagen om fororening
frn fartyg och dir anges i 10: 1; Till boter eller fangelse i hogst tva ar déms den som
uppsatligen eller av oaktsamhet bryter mot forbud som galler enligt 2 kap. 2 § forsta stycket
eller mot 2 kap. 4 § eller mot en foreskrift som har meddelats med stéd av 2 kap. 2 § andra
stycket eller 2 kap. 3 §, om inte garningen ar belagd med strangare straff i brottsbalken eller
miljobalken. Lag (2001:1294”

Detta innebar att en befalhavare eller teknisk chef pa ett svenskt fartyg som fdrorenar
internationellt vatten kan domas till tvd ars fangelse for garningen under forutsattning att
vederbdrande uppfyller de rekvisit som angetts i lagen.

Lagarna har inte provats infor domstol da inget atal har vécks i fragan mot nagon enskild
person som fororenat internationellt vatten. Lagerfarna inom omradet anser anda att en
aklagare kommer att stodja sig pA MARPOL, via MARPOL kan man ga vidare med stod av
forordningen om fororening fran fartyg och i Lagen om fororening fran fartyg finns en
straffkatalog i kapitel 10.

> Lag om 3tgirder mot férorening fran fartyg 1:1
% Lag om 3tgirder mot férorening fran fartyg 2:2


http://www.notisum.se/rnp/sls/lag/19620700.htm#K2P2S1
http://www.notisum.se/rnp/sls/lag/19620700.htm#K2P4
http://www.notisum.se/rnp/sls/lag/19620700.htm#K2P2S2
http://www.notisum.se/rnp/sls/lag/19620700.htm#K2P2S2
http://www.notisum.se/rnp/sls/lag/19620700.htm#K2P3
http://www.notisum.se/rnp/sls/lag/19980808.htm

Flagg stat

N
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Bild: Handlaggande av oljefororening pa internationellt vatten
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Fair treatment for seafarers

Inledning

Det gar knappast en vecka utan att ett fartyg kvarhalls nagonstans i varlden pa grund av att en
incident eller olycka har intréaffat till sjoss eller i en hamn. Nar myndigheterna undersoker
handelserna sa ar det oftast sjomannen som hamnar i skottgluggen oavsett om de &r skyldiga
eller inte.

| en internationell industri dar manga bolag gémmer sig bakom massingsskyltar och opererar
fartyg under bekvamlighetsflagg sa kan det vara frestande for myndigheter att fa tag i nagon
att stalla till ansvar. Oftast blir det fartygets befalhavare eller fartygets befal.®

| takt med den 6kande kriminaliseringen av de professionella sjoménnen har ILO tillsammans
med IMO och fackliga organisationer utarbetat “Guidelines on the fair treatment of
seafarers 2005” och “Guidelines on fair treatment in event of a maritime accident 2006” for
att forhindra att sjoman utses till syndabockar.

Fackforeningar tillsammans med ILO har spelat en viktig roll da det galler framtagandet av
nya végledningar for att forhindra att sjomén Overges av sina redare efter en olycka och att de
behandlas pa ett anstandigt satt av inblandade myndigheter.

Nedan foljer en forklaring till IMO resolution (IMO 1:C\2711.doc) och vagledning angaende
vad du kan forvanta dig om du skulle ha oturen att vara inblandad i en incident.

Guideline on Fair treatment of Seafarers in the Event of a Maritime Accident

Guiden togs fram i samarbete med “United Nations agencies the International Maritime
Organisation” och International Labour Organisation”. Medlemsstaterna ombads att
implementera Guiden sa att de skulle trada i kraft fran den 1 juli 2006.

Avsikten med guiden &r att informera berdrda intressen, sjomén, hamn- och kuststater,
flaggstaten, och sjoméannens hemlander om vederbdrandes ansvar och réttigheter i samband
med en maritim incident.

Guiden faststaller att sjofolk ar en speciell yrkeskategori som fortjanar ett speciellt skydd pa
grund av att sjofart ar en global industri och att de kan komma i kontakt med helt olika lagar
och lagtolkningar beroende pa var de befinner sig i varlden.

Avsikten med guiden &r att sjofolk behandlas rattvist efter det att en marin incident har
intraffat och under den tid som utredning pagar och da fartyg kvarhalls av myndigheter. Déar
framgar aven att kvarhallande inte skall ske langre an absolut nédvéndigt och faststaller dven
sjofolks ratt till human behandling under hela kvarhallandet.

®® Brian Orrell LLB (Hons) OBE General Secretary
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Guiden foreskriver aven att sjofolk har ratt till skydd mot tvang och tillkannagivande fran
samtliga inblandade i en maritim incident. Dar framhalls ocksa att utredningen av en maritim
olycka inte far utga fran fordomar eller avoghet mot sjofolk vad avser avlosning, inkvartering,
underhall, loneutbetalning eller andra férmaner samt medicinsk vard. Detta skall
tillhandahallas utan avdrag till sjomannen ifraga av fartygsagaren, den kvarhallande staten
eller annan lamplig stat.

Guiden definierar en sjoman som “varje person som ar anstilld eller engagerad eller arbetar i
nagon befattning ombord i ett fartyg”. Undantaget ar krigsfartyg eller enheter tillhrande
flottan.

En maritim incident definieras som varje oftrutsedd héndelse eller fysisk handelse som
intraffar i samband med navigation, operation, mandvrering eller handhavande av fartyg, eller
dess maskineri, utrustning, material, eller last som finns ombord vilket kan medféra att en
sjoman kvarhalls. Reglerna ar tillampliga nar det géller utredning av sadana olyckor.
”Detention’/kvarhéllande syftar pa alla restriktioner som en myndighet kan aldgga en sjoman
i samband med en marin olycka inklusive forbud att lamna statens territorie forutom
sjomannens hemland eller det land dar han &r skriven.

Om en olycka eller incident har intraffat bor vederbérande omedelbart rapportera handelsen
till sitt rederi i Overensstammelse med géllande ISM-Manual men dven kontakta en
representant for sin fackforening eller narmaste konsulat. Gar ej detta sa ar det lampligt att
kontakta representant fran ILO, eller nationell fackforening som representerar motsvarande
yrkeskategori. Det &r nodvandigt att sa fort som majligt komma i kontakt med nagon sa att
vederborande kan erhalla basta maéjliga professionella juridiska och tekniska assistans.

Sjomannen maste vara fullt inférstadd med att nar uttalanden gérs till hamnmyndigheter,
statliga. myndigheter eller representanter for flaggstaten sa kan detta anvandas mot
vederbdrande vid en senare rattegang. Darfor ar det viktigt att sjofolk patalas méjligheten till
att erhalla juridisk assistans innan man bestammer sig for att uttala sig infor olika
myndighetspersoner.

En sjoman har rétt att ”remain silent” men guiden anger vederbdrandes ansvar nar det galler
att sa langt det &r mojligt att samarbeta med myndigheter vid varje undersokning med hansyn
till ratten att undvika att misstankarna riktas mot sig sjalv.

En sjoman som kvarhalls pa grund av en maritim incident har ratt att traffa representanter fran
konsulatet fran hemlandet och att kommunicera privat med familjemedlemmar, sin
fackforening, valfardsorganisationer, fartygets dgare och jurister.

Hamnmyndigheter

Enligt guiden skall hamnmyndigheter och statliga myndigheter utféra alla
undersokningar/utredningar pa ett “fair and expeditious way” och de skall samarbeta med
andra relevanta intressen, relevant land, fartygségaren och sjofolket i fraga. De skall aven se
till att vederbdrande sjomans organisationer ges mojlighet att tréffa vederborande.

De skall dven forsékra sig om att sjomannens manskliga rattigheter tillgodoses under hela
undersokningen och den kvarhallnes ekonomiska rattigheter uppfylls samt att sjomannen
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tillforsakras sin manskliga vardighet. Myndigheten skall verifiera att adekvat underhall
tillforsakras den kvarhdllne inklusive 16n, lampligt uppehall, mat och medicinsk vard.
Myndigheten skall dven tillhandahalla tolk och Gversattningsmojligheter av dokument samt
upplysa vederborande om rattigheten att fa tillgang till oberoende juridisk hjalp. De skall dven
upplysa dem om att de inte behdver avge nagra medgivanden och att de har rétt att inte uttala
sig. Juridisk assistans maste tillnandahallas om nagon har tagits i forvar.

Myndigheten ar ocksa skyldig att informera sjomannen pa vilka grunder undersokningen
genomfors (i 6verensstimmelse med IMO Code for the Investigation of Marine Casualties)
eller enligt nationella lagar.

Representant fran sjomannens konsulat ager ratt att traffa vederbérande som &r kvarhallen
eller sitter i forvar.

Myndigheten skall anvanda alla tillgangliga medel for att fa fram eventuella bevis for att
minimera behovet att sjomannen halls kvar i landet. Sjémannen skall férhoras sa fort som
majligt och med hénsyn till vederbdrandes psykiska och mentala kondition foljt av en olycka.

Nar sjomannen har forhorts eller inte langre behdvs for utredningen skall han tillatas ga
ombord igen i fartyget eller lamna landet utan onddiga drojesmal.

Myndigheten skall aven dvervaga om man kan undvika forvar eller kvarhallande av vittnen
speciellt nar det galler sjofolk sysselsatta i reguljar trafik till landet i frdga. Aven borgen eller
ekonomisk sakerhet skall Gvervégas sa att sjgmannen kan friges och atervanda till hemlandet i
avvaktan pa en eventuell rattegang. Rattegangsforhandling skall hallas sa fort som majligt.

Utredande myndighet skall forsdkra sig om att sjomén inte diskrimineras eller utséttas for
repressalier pa grund av deras delaktighet i en utredning.

Flaggstaten

Flaggstaten skall se till att alla undersokningar eller utredningar utfér pa ett “fair and
expeditious manner” och de skall samarbeta och hélla kontakt med andra relevanta stater,
fartygsagare och sjofolk. De skall dven vidtaga atgérder sa att vederborande sjomans fackliga
organisation ges mojlighet att komma i kontakt med sjomannen i fraga.

De skall dven forvissa sig om att fartygsagaren uppfyller sina skyldigheter gentemot den
sjoman som varit inblandad i maritim olycka eller &r inblandad i nagon utredning. Flaggstaten
skall aven forsakra sig om att sjomannen har tillgang till adekvat forsorjning och att
acceptabel forvaring av kvarhallen sjéoman tillhandahalls inklusive om sa fordras 16n, lamplig
inkvartering, mat och medicinskt vard.

Flaggstaten skall assistera sjomannen for att sakerstélla att han behandlas pa ett rattvist satt,
assistera fartygsdgaren nar fartyget utsatts for nagon form av undersokning samt att se till att
fartygsagaren uppfyller sina skyldigheter till samarbete vid sadana undersokningar.

Flaggstaten skall aven garantera att sjomannen kan lamna fartyget och landet ifrdga och
atervanda hem om fartygsagaren inte uppfyller sina skyldigheter i samband med en
olyckshandelse.
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De maste bista, enligt nationell lag, for att sékerstalla att sjomannen atervander till en hamn
om de endast behdvs som vittnen i nagon rattslig process i samband med en maritim olycka.

Flaggstaten skall se till att representanter fran konsulatet far besoka sjomannen ifraga,
oberoende av sjomannens nationalitet, och vidtaga alla nédvéandiga atgarder for att forsakra
sig om att sjomannen erhaller ”fair treatment” for samtliga som é&r anstillda pa fartyg som for
flaggstatens flagga. Guiden varnar for att detta kan medféra internationella forvecklingar som
I sin tur kan fordrgja att fartyget med beséattning slapps &ven om garantier eller ekonomisk
sékerhet stélls. Detta kan i sista hand medfora att internationella resolutioner for tvistlésning
anvands for att forsékra ett snabbt aterlamnande av fartyget och dess besattning mot att
garantier eller ekonomisk sékerhet stélls.

Som sista punkt skall flaggstaten forsdkra sig om att sjéman inte diskrimineras eller utsattas
for repressalier pa grund av deras delaktighet i en utredning.

Hemlandet

Sjomannens hemland skall ocksa samarbeta med och kommunicera med relevanta intressen
och vidtaga atgarder sa att sjgmannen kan komma i kontakt med sin fackforening.

De skall dvervaka den psykiska och mentala vélbefinnandet och behandlingen av sjomannen
som varit inblandad i en maritim olycka innefattande alla utredningar i samband med olyckan.

De skall garantera att sjomannen kan atervanda hem om fartygsagaren eller flaggstaten inte
kan fullfolja sina dligganden och vara behjalpliga om sjémannen maste atervanda for att vittna
vid en eventuell rattsprocess. Hemlandet skall dven forsékra sig om att representanter fran
konsulatet tillats besoka sjomannen i fraga. Hemlandet skall &ven vidtaga atgarder i syfte att
stodja och assistera sjdmannen samt att se till att vederbdrande behandlas val och bista vid
handlaggningen av utredningar.

Hemlandet skall dven vidtaga atgarder for att forsakra sig om att alla medel &r tillhandahallna
av fartygets agare, den kvarhallande staten, eller varje annan stat som kvarhallit en sjoman,
eller till stod for sjomannens familj levereras till avsett andamal.

Hemlandet skall forsékra sig om att sjoman inte diskrimineras eller utséttas for repressalier pa
grund av deras delaktighet i en utredning.

Fartygets agare

Guiden betonar att det ar fartygsagaren som har den dvergripande skyldigheten att ta tillvara
sjomannens och anstélldas rattigheter inklusive rétten att inte gora nagra erkannanden samt att
se till att de erhéller “fair treatment.”

Fartygsagaren skall vidtaga alla tillgdngliga medel for att forsékra sig om att de anstallda inte
diskrimineras eller utsattas for repressalier pa grund av deras delaktighet i en utredning och att
gora klart for andra inblandade intressen att ett sadant beteende inte accepteras. Fartygsagaren
skall &ven samarbeta och kommunicera med andra relevanta intressen.
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Fartygets dgare skall vidtaga atgarder sa att vederborande sjomans fackliga organisation kan
komma i kontakt med sjomannen ifraga. Agaren skall paskynda handlaggningen av arendet
och uppmuntra sjomdannen och andra anstallda att samarbeta med utredarna samtidigt som
agaren skall bevaka de anstélldas rattigheter.

Agaren skall utnyttja alla skiliga medel for att tillhandhalla bevisning for att minimera
behovet av fysiks narvaro av nagon sjoman och garantera att de svarar for att sjgmannen kan
atervanda till fartyget eller resa till hemlandet.

Fartygsagaren skall aven forsékra sig om att sjomannen har tillgang till adekvat forsorjning

och att acceptabel forvaring av kvarhallen sjoman tillhandahalls inklusive om sa fordras 16n,
lamplig inkvartering, mat och medicinskt vard.

Den anstallda

A checklist for fair treatment

If you are involved in a maritime accident, the following general advice might be useful.

It is based on general principles, including those laid down in international law. There may
be also safeguards in the national law of the country concerned which should also be
asserted.

A. Ifthe vessel is boarded by officials

(i) Request to see proper identification of any law enforcement officer and record full
details of the identification.

(ii) Notify owner/operator, flag state, and consular authorities of the incident and any
enquiries made.

(iii) Cooperate reasonably with the law enforcement authorities involved without waiving
any of your legal rights.

(iv) Request to be informed of your rights under the national law of the boarding state in a
language that you can understand.

(v) Assert your rights as a citizen of the flag state to be dealt with by the authorities of the
flag state.

B. If a search is carried out

(i) Refuse to allow a search of either yourself or your personal belongings unless a valid
search warrant is produced.

(i) If there is no search warrant, but the law enforcement officers still insist on the search,
clearly state that you do not consent to the search — preferably in front of witnesses.
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(i) Do not use force to prevent a search.

(iv) Request legal representation before any search is carried out of your person or your
belongings.

(v) Request contact with Nautilus UK or a local trade union official before any search is
carried out of your person or your belongings.

(vi) Remain present during any search of your belongings, preferably also with another
crew member present, and note any personal items removed or damaged during the search.

C. Ifaninterview is conducted
()  Request legal representation before agreeing to answer any questions.

(i)  You have the right not to incriminate yourself. Make no admissions without taking
legal advice.

(iii) If you decide to speak without a lawyer present, or cannot avoid doing so, then
request that there are witnesses present whom you can trust, including our union or a
local trade union official.

(iv) Request the use of a translator before giving a statement or answering any questions if

the

language spoken by the law enforcement to officials is not your own, or if English is being

spoken and you are not a native speaker.

(v) Do not rely on promises of immunity made by law enforcement officers in exchange for
any statement or for answering any questions.

Valid offers of immunity from criminal prosecution can generally not be made by law
enforcement officials.

(vi) If the interview is to be conducted outside the ship, refuse to leave unless accompanied
by a lawyer and an interpreter, and only after your consular authorities have been notified
of your whereabouts.

(vii) Do not use force to resist your removal from your ship.

(viii) If intimidated, notify your lawyer and/or consular authorities.

D. Ifyou are detained or arrested

(i) Request to be informed at the time of your arrest/ detention of the reason for your
arrest and of any charges against you.

(i1) Request legal assistance and confidential communication with counsel.

(iii) Request consular assistance.
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(iv) Request the right to an interpreter (approved, by consular authorities) and to
translation of

essential documents.

(v) Assert the right to be brought promptly before a judge to have the lawfulness of your
detention reviewed.

(vi) Assert the right to have a trial within a reasonable time and not to be detained pending
trial without good reason.

(vii) Declare right not to be subjected to arbitrary arrest or detention, and not to be deprived
of liberty except on such grounds and in accordance with such procedures as are
established by law.?

%2 Nautilus UK the Union for maritime professionals
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Diskussion

En sjoresa har under &rhundraden betraktas som riskfylld och aventyrlig. Aven de gamla
grekerna insag detta nar de skapade ”Lex rhodia de jactu” | dag bendmns detta regelverk

York-Antwerpen-Reglerna (YAR) och &r ett forsok att skapa rattvisa om nagon last maste
offras for det gemensammas raddning. Dagens YAR har alltsa sina rotter i antikens Grekland.

Vid transport av gods har redaren, fartygsagaren, alltid tillatits att begrénsa sitt ansvar eller
friskriva sig fran ansvar dér gods skadats eller forekommit under sadana forhallanden som han
inte kan rada dver. Exempelvis ”Act of God, Perils of the Sea” etc.

Det som for ett par decennier sedan ansags som olyckshéandelser till sjoss och som lostes med
skadestandsrattsliga regler och som ersattes av fartygets forsakringar hamnar idag dven infor
domstol som brottsmal dar fartygets befalhavare atals dven om handelsen star helt utanfor
hans kontroll. Ndgon ombord bryter mot givna foreskrifter med oljefororening som foljd eller
en styrman som inte foljer angivna fardplaner s& att nagon form av tilloud uppstar.
Befalhavaren pa ett fartyg kan idag dven bli atalad for bristande fardplanering om fartyget
skulle raka ut for en orkan eller tyfon.

Det tillhdr mer regel dn undantag att ett fartygs befilhavare héktas idag om ndgon form av
incident eller olycka intraffat pa nationellt vatten. Om en befélhavare framfor ett fartyg pa
nationellt vatten paverkad av alkohol sa finns det stod i bade nationell- och internationella
lagar for haktning och atal. Att detta skall vara straffbart anser nog de allra flesta eftersom det
ar inte bara det egna fartyget som dventyras utan &ven annan sjotrafik, manniskoliv och inte
minst den marina miljoén. Mer tveksamt &r det nér en befdlhavare arresteras och senare satts i
husarrest for en oljeskada som star helt utanfor hans kontroll. Spanska statens behandling av
Captain Margouas, befalhavare pa MT Prestige, i samband med oljekatastrofen 2002 utanfor
spanska kusten har kritiserats av manga sjofackliga organisationer. Den dom som kanske
kommer mot honom under 2011 skall bli mycket intressant att ta del av. DOms han for att ha
framfor ett fartyg med bristande sjovardighet sa anser domstolen att ett fartygs befalhavare
skall besitta storre kunskaper i fartygs hallfasthet an bade klassificeringssallskap och
nationella myndigheter.

Déms Captain Margous for nagot brott i samband med MT Prestige”s forlisning sa kommer
en sadan dom att fa stora aterverkningar inom internationell sjoéfart. Kommer det att finnas
nagra som vill axla befalhavaransvaret pa tankfartyg efter en fallande dom i detta fall?

| samtliga redovisade fall dar tankfartyg orsakat oljeskada pa nationellt vatten enligt Civil
Liability Conventin har befdlhavarna arresterats, satts i husarrest eller till och med démda for
brott i samband med oljeféroreningen som sjofartsvarlden star mycket tvekande till.

Kapten Spyropoulos befdalhavare pa MV Nissos Amorgos domdes den 13 maj 2000 till 16
manaders fangelse for att han varit forsumlig vid grundstotningen i Maracaibo kanalen pa vag
ut fran Maracaibo sjon. Han démdes i sin franvaro. Fartyget var inte lastat for djup enligt
gallande anvisningar utan gick pa grund, pa grund av bristfalligt muddrad kanal. Hér borde
nog samtliga blivit frikdnda eftersom kanalen var slarvigt muddrad och enligt CLC 3 § &r
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fartyget dgare fri fran ansvar om han visar att skadan i sin helhet orsakats genom fel eller
forsummelse av myndighet”. Paralleller kan dras med de kénda och omdiskuterade
grundst6tning av MT Tsesis 1977 i Stockholms skargard. Dar Sjofartsverket hade brustit i att
infora ett k&nt grund i sjokorten.

Historien med “Karachi Eight” #r ocksd anmirkningsvird pd ménga sitt. Fartyget gar i en
farled pa vag in mot Karachi under ledning av en erfaren lots. Fartyget var fullt lastat och
beordrades att angdra under fallande tidvatten via en kanal som &r k&nd for att slamma igen
vid monsunvindar. Fartyget gar pa grund och bryts senare av. Grundkéanningen borde rimligen
falla under CLC, fel och férsummelse av myndighet eftersom de garanterat ett djupgaende i
kanalen som inte stdimde med verkligheten. Nio dygn efter det att fartyget brots av tillkallades
ett bargningsfartyg for att assistera.

Senare héktades sju av MV Tasman Spirit besattningsmedlemmar tillsammans med
bargningsfartygets Tsavliris befalhavare. Varfor de haktades framgar inte av nagon tillganglig
utredning. Kanske i syfte att satta press pa fartygets forsékringsgivare. Varfor
bargningsfartygets befalhavare haktades ar fullstandigt obegripligt. Fartyget anlande langt
efter det att olyckan intraffat och bidrog inte pa nagot satt till att oljeskadan forvarrades.

”Karachi Eight” frigavs efter atta manader men de borde aldrig ha héktats eftersom kanalen
var bristfalligt underhallen av “the Karachi Port Trust”. Detta péstdende stods av “the
Pakistan Merchant Navy Officers Assosiation” som gick ut med detta pastdende offentligt.
Tyvarr efter det att ”Karachi Eight” hade sldppts ur hiktet och tillétits att dtervinda hem.

MV Hebei Spirit lag till ankars nar hon blev paseglat av en stor pram som kom pa drift.
Kollisionen innebar att fartyget lackte ut 10 500 tonnes raolja i havet. Till allas stora
forvaning doms befalhavaren pa MV Hebei Spirit till 18 manaders fangelse och 14 400 USD i
boter. Varfor? Jo, for att han inte slog full back i maskin och draggade ankaret for att undvika
kollision. Han skulle &ven inte ha pumpat in inertgas i de skadade tankarna eftersom detta
okade oljespillet pa grund av okat tryck i tankarna ansag domstolen.

Om man ligger val till ankars pa en angiven ankarplats s& skall man tydligen ha sadan
beredskap sa att kommer nagot pa drift i det egna fartygets narhet sa skall man, om man inte
hinner fa upp ankaret, sla full back och dragga ankaret. Vilken befaren sjoman skulle komma
pa en sadan ide”. Vad kan féljden bli om man inte lyckas dragga ankaret? Brutna flyn,
kéattingen brister eller river sonder infastningen i kattingboxen eller forstérda ankarspel.

Alla som seglar i tankfartyg har lart sig att inertgas minimerar explosionsrisken i fartygets
lasttankar darfor att inertgasen tranger undan syret. Att da komma pa iden att inte fylla
fartygets lasttankar med inertgas om syrehalten Okar ar sakert frammande for manga
fartygsbefal. Tanktrycket okar nagot men att detta skulle forvarra oljespillet avsevart ar
mindre troligt.

Att USA inte foljer internationella lagar och avtal ndr det passar sina egna syften &r nog kant
av alla. USA har ratificerat MARPOL vilket aven framgar nedan som &r ett utdrag ur “’Port of
Galvestons” hamnregler. Varfor man inte foljer MARPOL Annex | fullt ut & &anda
oforklarligt. Enligt MARPOL och Port State Control skall oljeférorening av internationellt
vatten rapporteras till flaggstaten och lagforing skall ske dar med stdd av UNCLOS. Detta
vécker tva fragor. Varfor pumpar fartyg ut “sludge” pa internationellt vatten innan fartyget
anlander till en amerikansk hamn? Besattningen kan inte vara omedveten om eventuella
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pafoljder om detta upptacks. Den andra fragan blir, varfor USA domer fartyg och besattningar
till bade hoga béter och langa fangelsestraff om de pumpat ut ’sludge” mot givna foreskrifter
i MARPOL pa internationellt vatten? Visserligen anser sig USA, nar det passar sig, vara ett
varldssamvete men i det har fallet racker det nog inte som svar. Det ar kanske sa att det &r
lattare att stalla fartyget till svars an vad det &r att l16sa problemet pa hemmaplan. Enligt
nedan tar Galvestons hamn inte nagot ansvar for att ta emot “’sludge” utan hamnen formedlar
endast ett oberoende foretag som kan ta emot “sludge”. Da fragar man sig under vilket ansvar
tar de oberoende foretagen emot “sludge” och till vilken kostnad? Ar det s& att en del
fartygségare anser att avgifterna for att lamna sludge” i amerikanska hamnar ar oskaligt hog
jamfort med andra lidnder sé kan det vara ett svar pa varfor fartyg anvander magic pipes” och
gor sig av med sin “’sludge” innan ankomst till en amerikansk hamn.

Amerikanare ar valdigt nationalistiska och domar i fororeningsfall skapar naturligtvis rubriker
bade i lokal- och i nationell press. Ar detta ett satt for myndigheterna och da speciellt USCG
att vinna popularitet pA hemmaplan och visa hur duktig man &r pa att lagféra miljobovar dven
I ett internationellt perspektiv i stéllet for att tvinga fram mottagningsmojligheter av ”’sludge”
och oljeférorenat vatten i amerikanska hamnar évervakat av nationella myndigheter och till en
rimlig kostnad i hemmahamnarna. Man skjuter alltid 6ver ansvaret pa fartyget i stallet for att
I6sa problemen pa hemmaplan. | Sverige och manga andra lander kan avfall lamnas i manga
hamnar utan extra kostnad. Hamnarna tillats att ta ut en generell avgift for mottagande av
avfall men kostnaden skall redovisas i hamnavgiften. Lag om atgarder mot férorening fran
fartyg foreskriver aven att det ar straffbart att underlata att Iamna avfall som innehaller olja till
en mottagningsanordning. Om fartyg kan lamna oljefororenat vatten i amerikanska hamnar pa
ett smidigt och enkelt satt och till en rimlig kostnad sa skulle naturligtvis problemet med “the
magic pipes” i maskinrummen foérsvinna.

“OILY WASTES DISPOSAL (C) 270

Under the provisions of Annex | of the International Convention for the Prevention of
Pollution (MARPOL 73/78) and the United States Coast Guard implementing regulations,
Part 158 of Title33of Code of Federal Regulations (33CFR 158), all terminals and ports
which receive tankers or other oceangoing vessels of 400 gross tons or more must make
provisions for adequate oily waste reception facilities.

The Galveston Wharves will make available upon request a list of those companies that

are approved to contract for their services at the Galveston Wharves for the reception of oily
waste and are subject to the applicable regulations for the transfer of oil (33 CFR 154-156):”

Att narkotika smugglas gémt i containrar mellan kontinenterna har varit bekant for
myndigheter och sjofartens aktorer under ganska lang tid. Uppfinningsrikedomen da det galler
att gdmma narkotika i container har alltid varit stor. Dubbla véggar, gomt i lasten, falska
dokument samt att lasta om containern ett antal ganger i olika hamnar innan den nar sin
slutliga destination. Allt for att undga upptackt av myndigheterna. | november 2010 hittade de
italienska myndigheterna i Gioia Tauro 1 ton rent kokain gébmt i en container tillsammans
med jordbruksprodukter fran Brasilien. Aven tullmyndigheterna i Goteborg har gjort liknande
upptackter de senaste aren. | ett fall preparerades containern och den bevakades till dess den
nadde sin slutliga destination i Tyskland. Dar héaktades mottagarna av containern.
Myndigheterna har i dessa fall inte ansett fartygen och dess beséttning skyldiga till
narkotikasmuggling.

Daremot kan det uppsta problem for fartyget och i forsta hand dess befalhavare nar fartyget i
sig anviinds som “muldsna” det vill siga ndgon utomstiende gdmmer narkotika ombord utan
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besattningens vetskap. Dessa partier ar relativt sma och kanske endast ett forsok att
kontrollera om transportsattet fungerar.

Vissa landers myndigheter anser att fartygets befalhavare skall ha full vetskap om vad som
finns ombord, bade vad som finns i forrdd ombord och vad som finns i lasten. Ett bra
exempel pa detta &r fallet med MS Coral Sea i Grekland 2007 dar befalhavaren domdes till 14
ar fangelse for narkotikasmuggling. En fraga man maste stélla sig i detta fall, ar det rimligt att
krava att en befalhavare skall kontrollera innehallet i varje banankartong om fartyget lastar
10 000-tals kartonger i en och samma hamn?

Nar det géller narkotikasmuggling fran Venezuela later jag journalisten Mikhail Voytenko fa
sista ordet. Hans pastaenden verkar trovéardiga och ar svara att motbevisa.

Det forekommer att vissa lander anser att befalhavaren skall ha fullstandig kontroll pa vad
som finns i plomberade lastbarare ombord. En svensk befalhavare blev arresterad for nagra ar
sedan for forsok till vapensmuggling in till Syrien och fartyget tvingades avga fran hamnen
utan sin ordinarie befalhavare.

Bakgrunden till detta var smuggling av handeldvapen fran forna Tjeckoslovakien till Syrien.
Smugglingen leddes fran Stockholm och skedde med langtradare som skulle med sin last till
Mellanostern. Bilarna plomberades innan de lamnade Sverige av svenska tullen och forsags
med sedvanliga TIR-dokument. Den chauffér som ville tjana lite extra, 30 000 SKR, kunde
stanna i Tjeckoslovakien pa en angiven adress och lasta vapen. Plomberingen pa langtradaren
brots pa sadan satt att det inte skulle upptackas av myndigheterna nar fordonet passerade
granskontrollerna pa vag till MellanGstern. Ett litet problem i detta sasmmanhang var att om
smugglingen upptécktes i Syrien sa kunde straffet for chaufféren bli arkebusering omedelbart
eller fangelse pa upp till 100 ar eller mer.

| samband med att myndigheterna i Syrien hittade vapen i en trailer sd arresterades aven
befalhavaren pa den Ro-Pax farja som transporterat trailern i fraga fran Jugoslavien till
Syrien. Myndigheterna ansag att befalhavaren borde kanna till vad som fanns i varje fordon
ombord.

Rederiet, tillsammans med svenska myndigheter, lyckades fa befalhavaren ut fran Syrien efter
nagra dagar men det rattsliga laget var sadant att han inte kunde atervanda till Syrien utan
rederiet valde att omplacera befalhavaren till en annan tjanst for att han anyo inte skulle
arresteras och eventuellt démas for inforsel av kontraband.

Det gamla traditionella rederiet ar pa vag in i historiebdckerna. Den verksamhet dar redaren
agde sina fartyg och vardade dem. Han sag aven till att fartygen var sysselsétta antingen i
linjesjofart eller pd “spotmarknaden”. Han anstéllde sina beséttningar och vidrnade om sina
anstallda.

| dag képs och séljs hela fartygsflottor, allt for att f en snabb avkastning pa kapitalet. Agaren
kan ha sitt sédte i ett land. Fartygen flaggas i ett annat land som gynnar dgaren skattemassigt.
Teknisk management skots fran ett tredje land som dven kan skota fartygens befraktning.
Bemanningen kan skotas fran ett fjarde land. Det &r inte ovanligt att befélet rekryteras via ett
fjarde land exempelvis ett bemanningsforetag i Europa. Nér det géller manskap kanske man
vander sig till bemanningsforetag i tredje varlden for att halla nere l6nekostnaderna. Den
moderna rederiverksamheten innebar naturligtvis att den enskilda besattningsmedlemmen pa
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ett fartyg ar fullstandigt anonym for agaren. Ratt behdrighet till lagom hdg 16n kan ge ett
tidshestamt anstallningsavtal.

Anstallningsférfarandet i moderna internationella rederier kan stalla till problem bade for den
enskilt anstallda och fartygets dgare om inte bada parter & medvetna om de risker det kan
innebara om ndgon incident intraffar ombord. Ar oturen framme s& kan bade fartyg och
besattning arresteras och kvarhallas i en hamn oavsett om incidenten intraffat pa
internationellt- eller nationellt vatten. Om ndgon myndighet i en hamn nagonstans i vérlden
pabdrjar en undersokning ombord i ett fartyg ar det viktigt att besattningen vet hur de skall
agera infor myndigheten bade for att slippa atal och for att fartyget sa snabbt som mojligt
skall frislappas. Det som ségs vid forhor kan anvéndas mot vederbdrande vid en eventuell
rattegang. For att skydda bade den anstéllda och fartygets intressen borde det vara sjalvklart
att besattning informeras och utbildas i de juridiska risker de kan utsattas for beroende pa den
trad fartyget ar sysselsatt pa. IMO,s ”Guidelines on fair treatment of seafarers in the event of
a maritime accedent” borde finnas tillgénglig ombord men detta ricker inte utan dgaren maste
forvissa sig om att vederbdrande tar del av ”guiden”. Lagtext kan vara var svar att ta till sig
for den enskilde. For att undvika kranglig juridisk text kan det vara lampligt att géra som
”Nautilus UK the union for maritme professionals” i England, att ge ut en sammanfattning i
form av en broschyr och distribuera den till fartyg. Tillsammans med detta fastsla att det &r
denna policy som géller inom rederiet om fartyget utsatts for inspektion eller undersékning i
en hamn. Policyn skall naturligtvis galla bade fartygségaren, bemanningsforetaget och den
anstallda. Allt for att i forsta hand skydda den anstallde fran fangelse i ett fraimmande land
eller hoga boter och dven for att skydda fartygsagaren fran kvarhdllande av fartyget och
eventuella miljontals dollar i botesbelopp.
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Bild: Ett modernt rederis uppbyggnad.

Internationella rattsfall

Nedan foljer en forteckning Over internationella rattsfall dar ett fartygs befélhavare, fartyget
eller en besattningsman varit inblandad och dar myndigheten anser att en kriminell handling
begatts.

Forteckningen aterges pa ”The International Law of Shipmasters” hemsida. En fullstdndig
forteckning oOver samtliga réattsfall dér en fartygsbefalhavare anklagas foér kriminella
handlingar i sin yrkesutdvning later sig naturligtvis inte goras eftersom allt for manga nationer
inte har 6ppna rattsystem dar domar publiceras offentligt.

By: Vince C. Reuter, J.D., LL.M.

Editor’s note: Mr. Vince C. Reuter is a maritime attorney and consultant licensed in New
York, Minnesota, and Wisconsin (J.D. Cum Laude, Hamline; LL.M. (Admiralty), Tulane).
Mr. Reuter can be reached at info@shipmaster.com. This page keeps track of
criminalisation cases of masters and other seafarers.

December 2010

28 December. Socialist Republic of Vietnam: Arrested Vietnamese Seafarers Released. The
thirty-five Vietnamese fisherman arrested by the Indonesian Coast Guard were released after
having been detained on a small Indonesian island. The fisherman were arrested in late 2009
for allegedly fishing illegally in Indonesian waters. According to one media report, from
January to October 2010, there have been 94 incidents, encompassing 205 Vietnamese ships
and 1,575 fishermen, detained by foreign nations. Troitrenews.vn, “Vietnam fishermen
released from Indonesia, arrive home” 28 December 2010.

26 December. Kingdom of Spain: Canadian Seafarer Arrested on Narcotics Charge Awaits
Trial. The seafarer was arrested in December 2009 after Spanish authorities discovered $625
million worth of cocaine on the DESTINY EXPRESS. The seafarer was formally charged in
February 2010 and as of this writing, there is no date for trial. It has been reported that the
Spanish prosecutor is seeking the maximum penalty of seven years imprisonment for the
seafarers aboard the vessel, and nine years imprisonment for the ship’s captain. The Chronicle
Herald, “Digby seaman in limbo in Spanish jail,” 26 December 2010.

19 December. Republic of Korea [South Korea]: Eight Chinese Fishermen Detained After
Collision. South Korean authorities arrested the fisherman after the boat they were fishing on
allegedly intentionally collided with and attacked a South Korean patrol vessel. According to
South Korea, that vessel had earlier discovered approximately fifty Chinese fishing boats
illegally fishing in South Korean waters. The incident was especially violent with at least one
Chinese fisherman killed and several South Korean soldiers injured. Financial Times, “South
Korea detains Chinese fishermen,” 19 December 2010.

14 December. Netherlands: Shipmaster Arrested on Intoxication Charge. The 41-year-old
Russian captain of a cargo ship was arrested for operating that vessel while having nearly four
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times the legal amount of alcohol in his system. The Belize-flagged vessel has been carrying
scrap iron form Belgium to Great Britain when it ran aground in a river estuary in
southwestern Netherlands. The captain was placed in custody for forty-eight hours. Expatica
Netherlands, “Russian captain arrested for drunkenness: Dutch police” 14 December 2010.

10 December. United States of America: Cruise Ship Operator Fined for Pollution Crime.
The owner of the 24-passender, 157-foot MIST COVE spilled approximately 456 gallons of
diesel fuel while moored at the Port Orchard Railway Marina, near Seattle, Washington, on 8
March 2010. The spill reportedly occurred when the chief engineer attempted to transfer fuel
without assistance despite a company policy requiring at least two persons. He also reportedly
failed to conduct a pre-transfer check on all valves, also required by company policy. A court
fined the shop owner $15,500 for this negligence, billed that company $4,755.51 to recover
cleanup costs, and $15,788.47 for natural resource damages. State of Washington, Department
of Ecology, New Release, “The Boat Company fined for Mist Cove oil spill in Sinclair Inlet,”
10 December 2010. Brought to our attention by our good friend Dennis Bryant at Bryant
Maritime Consulting Newsletter, 13 December 2010, http://brymar-consulting.com.

8 December. United States of America: Shipmaster Arrested for False Identification after
Beaching. The captain of a 30-foot vessel was arrested by authorities in Brevard County,
Florida after providing a false name and false identification after his vessel was found
beached on county-owned property north of Port Canaveral, Florida. The defendant, who is
being held without bond at the Brevard County Detention Center, is also being charged with
reckless operation of a vessel, providing an improper look, and the improper display of
registration. Authorities noted that the vessel was found to be in an otherwise seaworthy
condition and it did not pose a security threat. Florida Today, “Man held after boat lands near
Cape Canaveral AFS,” 8 December 2010.

7 December. Commonwealth of Puerto Rico: Seventeen Russian Seafarers aboard CARIB
VISION (St. Kitts and Nevis) Detained for Environmental Crime. According to Russia’s
honorary counsel, the seafarers have been detained aboard the vessel since 6 November 2010
because they do not have United States visas. Formal charges have not yet been pressed. Ria
Novosti, “Russian sailors kept in custody in Puerto Rico,” 7 December 2010.

6 December. Kingdom of Denmark: Shipmaster Arrested for Operating Under the
Influence of Alcohol. The Dutch master of the 1,279 dwt LITTLE JANE ran his vessel
aground off the Danish island of Langeland. Danish authorities arrested the master after he
refused a breathalyzer test. After later agreeing to a blood examination on shore, he was found
to have 1.09 permillage of alcohol in his system. He was subsequently jailed for the evening,
and may be fined upwards of DKK 6,000. Shipgaz, “Another drunken captain caught in
Danish waters,” 6 December 2010.

5 December. Republic of Bulgaria: Two Shipmasters Arrested after Collision. The Syrian
captain of the KARAM 1 and Filipino captain of the ALESSANDRO were charged in
Bulgaria after a deadly collision in the Black Sea. The two were charged with breaching naval
transportation rules and causing the death of one or more persons. The incident occurred on
the morning of 29 November 2010 when the two struck each other southwest of Cape Emine.
The KARIM 1 sank immediately with only five of the ten seafarers rescued. The search for
the remaining seafarers was called off four days later. The much larger ALESSANDRO, a
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Dutch oil tanker, sustained minor damages and failed to leak any petroleum products. A full
investigation is underway. Novinite, “Filipino, Syrian Captains Charged in Bulgaria after
Shipwreck,” 5 December 2010.

4 December. United States of America: Boat Captain Arrested and Charged with
Manslaughter. The captain was arrested after failing to appear for his arraignment at a Miami
court. He was earlier charged with killing a man during a 4 July boat party just south of the
Broad Causeway in North Miami. The incident arose when the captain allegedly pushing the
victim into the water after a dispute. The captain then fled the scene, and the victim, who was
intoxicated, drowned. Miami Herald, “North Miami boat captain in manslaughter case
captured after missing court,” 4 December 2010.

2 December. Russian Federation: Five Foreign Vessels Arrested for Illegal Crabbing.
Russian authorities arrested the vessels in the Sea of Okhotsk for allegedly seizing 300,000
highly-priced red king cabs. The vessels seized were flagged in Cambodia or Panama. The
arrests involved the use of arms after the vessels failed to stop and allow authorities to board.
All five vessels will be under arrest in the port of Petropavlovsk-Kamchatski until the
investigation concludes. Russian Navy, “Russian frontiersmen detained 5 foreign crabbers,” 2
December 2010.

2 December. United States of America: Ship Operator of M/V AVENUE STAR Pleads
Guilty to Environmental Crime. Atlas Ship Management Ltd., a Turkish Corporation,
pleaded guilty in U.S. District Court in Tampa, Fla. to federal charges of making false
statements and knowingly failing to accurately maintain an Oil Record Book. The United
States Coast Guard initially investigated the M/V AVENUE STAR in October 2009 after
being alerted by two whistleblowers. Those whistleblowers were each awarded $125,000 by
the court. The company was sentenced to pay an $800,000 criminal fine, pay $100,000 in
community service an environmental fund, and to implement a comprehensive environmental
compliance program that requires detailed inspection and auditing of the defendant’s ships
that sail into the United States. The Chief Engineer and Second Engineer aboard the vessel at
that time each pleaded guilty last July. Department of Justice Press Release “Shipping
Company and Senior Crewmembers Convicted of Covering up Oil Pollution,” 2 December
2010. Brought to our attention by our good friend Dennis Bryant at Bryant Maritime
Consulting Newsletter, 2 December 2010, http://brymar-consulting.com.

November 2010

21 November. Hellenic Republic [Greece]: Shipmaster and Five Seafarers Sentenced for
Sinking Vessel and Environmental Crime. The Ukrainian captain and five other seafarers
aboard the CHRISTINE (Togolese Republic) were convicted of deliberately sinking their
vessel and causing pollution after it received a hull breach during a storm. The CHRISTINE
sank near the Greek island of Kefalonia as the vessel was en route from the Albanian port of
Durres to the Bulgarian port of Burgas. The captain was sentenced five years in prison while
the seafarers received four years. The Voice of Russia, “Greek court jails Ukrainian sailors,”
21 November 2010.

19 November. United States of America: Captain of MISTY MORNING Sentenced for
Environmental Crime After Sinking Vessel. The captain, a United States citizen, was
sentenced to 50 months in custody for violating the Clean Water Act after intentionally
scuttling his vessel in Lake Huron. A court found that the MISTY MORNING had discharged
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pollutants after the sinking, and that the captain had failed to mark the sunken vessel with
navigation aids. The captain was acquitted on the charge that he willfully caused and
permitted destruction and injury to the MISTY MORNING in the territorial waters of the
United States. The captain, aged 60, was also sentenced and ordered to pay $57,308.05 in
restitution to the U.S. Coast Guard. U.S.C.G. Press Release, “Cheboygan man sentenced on
charges related to boat sinking,” 19 November 2010.

18 November: New Zealand: Inquiry Places Blame on Both SHONAN MARU 2 and ADY
GIL for Collision. A New Zealand inquiry found that the Japanese captain of the SHONAN
MARU 2 could have avoided the collision with the ADY GIL, a Jet Ski, but when he did not,
the ADY GIL similarly failed to take evasive action. The incident stems from an incident
where the two vessels collided and the anti-whaling activist captain boarded the SHONAN
MARU 2, a Japanese whaler. The master of a jet ski was charged last July with trespassing,
assault, illegal possession of a knife, destruction of property, and obstruction of business in
Japan for the collision. He was sentenced to two years, suspended for five years. ABC News,
“Whaler should shoulder blame, says Bethune,” 18 November 2010.

15 November. New Zealand: Master Convicted for Illegally Fishing. The master of the
MARINE STAR Il was arrested in 2009 for not possessing the appropriate maritime
qualifications. The vessel was spotted by the Royal New Zealand Air Force operating 300
nautical miles from the shore when it was only certified to operate 100 nautical miles. He
subsequently pleaded guilty and was ordered to pay fines totaling $2,000 plus court costs.
Voxy.com.nz, “Fishing Vessel Operator And Skipper Convicted,” 15 November 2010.

15 November. Hellenic Republic [Greece]: Shipmaster of STROFADES IV Arrested on
Abduction Charges. A vessel bound for the Gaza Strip had been diverted to Greece after the
captain detained 10 aid workers onboard during an altercation with Libyan officials. The
vessel’s objective was a humanitarian effort to bring goods to the Gaza Strip. The charity
sponsoring the mission stated that the captain “went nuts” and kidnapped the individuals on
board as he challenged Libyan authorities. The aid workers have since been released.
Bikyamasr, “Gaza aid ship activists leave ship,” 15 November 2010.

14 November. Australia: Shipmaster of Cargo Vessel M/V LAKE MAJA (R. of Liberia)
Arrested for Assault. The master was arrested for allegedly attacking a 30-year-old female
seafarer as the vessel traveled on 30 October 2010 from Australia to Indonesia. The victim
stated from her hospital bed that she was violently attacked by the master during her watch on
the bridge. She also stated that other seafarers rushed to her aid after she hit an emergency
button; however, those seafarers were reluctant to act against the master. Australian police
arrested the master and he later received bail. He has a court appearance on 15 November
2010. The Sunday Time Pakistani captain assaults Lankan ship officer, 14 November 2010.

13 November. Republic of India: Egyptian Seafarer Arrested for Distributing Religious
Pamphlet in Violation of Indian Law. The engineer of the Kuwaiti vessel AL-MIR-QAB was
arrested for “deliberate and malicious intention of hurting religious sentiment” when he
distributed material “inviting people practicing Hinduism to a better religion called Islam.”
The accused foreign national originally feigned ignorance, but later confessed to having
“sourced the material with the intention of inviting people for conversion.” Before joining the
crew, the accused had been a student at an Islamic seminary in Alexandria, Egypt. Indian
Express.com “Conversion Row: police arrest engineer in Kuwaiti ship,” 13 November 2010.
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12 November. Kingdom of Spain: Three Dutch Seafarers Arrested in Spain for Smuggling.
Spanish customs officials arrested the seafarers for smuggling 22 metric tons of hashish on
the fishing vessel NANCY-II. The illegal drugs had been picked up in the Kingdom of
Morocco and the vessel seized on Spain’s southern coast. Spanish officials reported that it
was one of the largest drug smuggling seizures in that nation’s history. The Dutch seafarers
were brought before a judge in Cadiz. The Daily Mail, “Three arrested as dope seized in one
of Spain’s biggest drug busts in history,” 12 November 2010.

11 November. Commonwealth of Australia: Master of PACIFIC ADVENTURER Faces
Trial This Year for Environmental Crime. The 48-year-old Filipino captain and the
companies behind his vessel, Swire Shipping, Swire Navigation, China Navigation, and Blue
Wine Shipping, will each face one charge of discharging oil into the coastal waters. The trial
stems from a March 2009 incident where 270,000 tons of oil was discharged into Maroteon
Bay, Australia. A trial date is expected in January 2011. The master faces a maximum fine of
A$350,000 if found guilty. ABC News, “Oil Polluting ship’s captain faces possible 2011
trial,” 11 November 2010.

7 November. United States of America: Master of KEUKA MAID Arrested for Navigational
Crime. The master was charged with reckless operation and interference with free and safe
navigation, both misdemeanors, after the KEUKA MAID ran aground on 1 November 2010.
He was also charged with operating while the registration was not properly displayed, having
the registration certificate unavailable, failure to display a validation sticker, not displaying
all-around white lights, not displaying visual distress signals, and carrying expired fire
extinguishers. The master is expected to appear in Milo Town Court, in Milo, New York, on
18 November 2010. MPNnow.com, “Keuka Maid captain faces charges after ship ran aground
near Milo,” 7 November 2010.

5 November. United States of America: Master of the Canadian Fishing Trawler JOSH 11
Arrested after Collision. Federal authorities arrested the master after he allegedly rammed the
JOSH 11 into another vessel operated by the U.S. Customs and Border Protection Office of Air
and Marine Agents. The allegedly intentional collision occurred when the JOSH |1 attempted
to reenter Canadian waters near Marysville, Michigan in the St. Clair River. The vessel was
eventually tracked and arrested before it could enter Canadian waters. The Detroit Free Press,
“Feds arrest wanted Canadian fishing trawler captain,” 5 November 2010.

5 November. New Zealand: Shipmaster of RAINBOW WARRIOR Loses Appeal in
Navigation Crime. The shipmaster had been convicted for breaching the Local Government
Act and Maritime Transport Act when he manoeuvered his vessel in Lyttelton Harbour
without a pilot, and subsequently refused on order from the harbourmaster to move his vessel
when it deliberately obstructed another vessel, the HELLENIC SEA. The shipmaster stated
that he was staging a peaceful protest for awareness of global warming because the
HELLENIC SEA was loaded with coal. In dismissing the appeal, the judge indicated that the
incident was not particularly serious, but it had been premeditated. The shipmaster was
sentenced to pay $130 on each charge. New Zealand Herald, “Rainbow Warrior appeal
dismissed,” 5 November 2010.

1 November. Bermuda: Shipmaster Loses Appeal in Smuggling Case. The former master of
the casino ship NIOBE CORINTHIAN lost his appeal against his $15,000 fine for illegally
importing 100 gaming machines into Bermuda. The master was originally sentenced in July
2007. The petitioner’s attorney argued that he was not guilty because the machines were not
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intended for Bermuda, or in the alternative, to reduce his sentence to a non-criminal
“conditional discharge.” The appellate court rejected both arguments and upheld the
conviction. The Royal Gazette, “Gambling ship captain loses appeal,” 1 November 2010.

October 2010

29 October. Republic of Indonesia: Shipmaster Arrested after Deadly Capsizing. Indonesian
authorities arrested the master of the KM TERSANJUNG after that vessel capsized and killed
15 of its 66 passengers. The shipmaster contends that another person, a legislative counsel
member, was at the helm when strong winds and waves caused the capsizing. The Jakarta
Post, “Captain detained in fatal Palue sea disaster,” 29 October 2010.

28 October. Republic of Indonesia: Shipmaster Arrested for Using Illegal Fishing Methods.
Indonesian authorities arrested the master and crew of a fishing boat in Indonesian waters for
fishing with explosives. Authorities confiscated 12 2-kilogram homemade bombs, TNT
powder, and 15 detonators. They were reportedly arrested after being caught in the act. The
master may face up to 20 years in prison. The Jakarta Post, “Police arrest 10 fisherman for
using explosive,” 28 October 2010.

26 October. Kingdom of Norway: Master and Crew of THE ATLANTIC LADY Detained
for lllegal Fishing. The Norwegian Coast Guard detained the vessel on suspicion that THE
ALTANTIC LADY did not accurately report the weight of caught fish. Authorities allege that
Russian crew illegally weighed their catch after fish splitting, as opposed to before, which is
required by Norwegian law. Authorities allege the real weight of the catch has been
understated by a few tons. ITAR-TASS News Agency, “Norwegian Coast Guard detains cargo
ship with Russian crew,” 26 October 2010.

October 2010

25 October. United States of America: Shipmaster Arrested for Operating Vessel While
Intoxicated. The Korean master of the STX DAISY was arrested on 14 April 2010 after he
was stopped by the United States Coast Guard in the Strait of Juan de Fuca. During their
search, the USCG found “significant quantities of Korean whiskey,” and after giving the
master a blood alcohol test, found that he was more than twice the legal limit for being in
command of a vessel. The master will serve 14 days in jail, and then be under supervised
release for 6 months, during which time he is forbidden from operating a vessel in United
States’ waters. Seattle Times, “Ship captain gets 14 days for onboard drunkenness,” 25
October 2010.

21 October. Solomon Islands: Shipmaster Arrested for Smuggling. The captain of a cargo
ship was arrested by the Royal Solomon Island Police Forces while the vessel travelled from
Yandina, Russell Islands to Honiara. Authorities confiscated approximately 8 bags of illegally
obtained copra. Harvesting or removing copra from the Russell Islands has been temporarily
banned since August 2009 without prior government approval. Solomon Star, “Police arrest
ship’s captain, seize copra,” 21 October 2010.

20 October. United States of America: Chief Engineer of R/V GOULD Pleads Guilty to
Environmental Crime. The Chief Engineer pleaded guilty in U.S. District Court for making
false statements to the U.S. Coast Guard. The seaman admitted to routinely ordering crew
members to discharge oily wastewater directly overboard in violation of U.S. law. In turn, he
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falsified the required Oil Record Book to conceal the act. The Chief Engineer faces a possible
maximum sentence of five years imprisonment, a $250,000 fine, and three years supervised
release. He is expected to sentenced early next year. Relatedly, Offshore Vessels LLC, the
owner and operator of the R/VV GOULD, pleaded guilty last summer to a similar crime. The
United States Attorney’s Olffice, Eastern District of Louisiana, “Crewmember pleads guilty to
charges related to pollution on high seas,” 20 October 2010.

20 October. Commonwealth of the Bahamas: Shipmaster Sentenced for Illegal Fishing.
Bahamian authorities arrested the shipmaster and 28 other Dominican crewmembers last week
when they discovered 25,000 pounds of illegally-taken fish. The vessel was seized by Royal
Bahamas Defense Force, with the assistance of the United States Coast Guard, in the
southeast Bahamas. The fifty-year-old captain was sentenced to pay a fine of $50,000, or
spend one year in prison. The crew was deported. The Tribune, “25,000 pounds of illegally-
taken fish was found on Dominican vessel,” 20 October 2010.

19 October. Republic of Indonesia: Shipmaster Arrested for Illegally Carrying People into
Australia.The shipmaster’s vessel was intercepted by the Indonesian Navy carrying
“hundreds” of Sri Lanken people destined for Australia. The vessel is currently moored in
Merak, in western Java, with the passengers refusing to disembark, and appealing for asylum
in Australia. Indonesian authorities have indicated that charges will be filed against the
shipmaster and five crew members. The shipmaster was previously arrested in 2007 for
similar charges. Asian Correspondent, “Indonesia arrests Captain of asylum-seeker ship,” 19
October 2010.

19 October. United Kingdom of Great Britain and Northern Ireland: Vessel Owner Fined
for Navigational Accident. The UK Maritime and Coastguard Agency (MCA) fined the
owners of the fishing vessel HENDRICK SR and its officer of the watch £1,000 and £3,500
respectively for violations of the collision regulations (COLREGS). The defendants had
earlier pleaded guilty. The sentence stems from an 8 December 2008 collision in the Vieland
Straits Traffic Separation Scheme (TSS) in international waters. Maritime and Coastguard
Agency Press Release, “Collision results in court appearance,” 18 October 2010. Brought to
our attention by our good friend Dennis Bryant at Bryant Maritime Consulting Newsletter, 18
October 2010, http://brymar-consulting.com.

14 October: United Kingdom of Great Britain and Northern Ireland: Accused Master of
ALAM PINTAR (R. of Singapore) Will Not Be Charged. Despite early accusations, an
official from the Maritime and Port Authority of Singapore failed to uncover any malfeasance
by the master of the ALAM PINTAR, and thus will not face legal action in the vessel’s flag
state. The Chinese master had been accused of falsifying and destroying evidence relating to
the 20 December 2009 collision with the ETOILE DES ONDES in the English Channel.
Despite the findings, however, the UK Shipping Minister remains adamant that the facts
surrounding the collision suggest culpability. Lloyd’s List, “Alam Pintar master to escape
charges over fatality,” 13 October 2010.

14 October: Republic of Chile: Rescue of Chilean Miners Shining Reminder of a
Shipmaster’s Courage and Leadership in Maritime Disasters. Tales of danger, isolation, and
heroic survival fill the pages of maritime lore. It is thus fitting, perhaps, that during the recent
Chilean miners rescue drama, Chilean President Sebastian Pifiera invoked a key component of
the maritime example. President Pifiera praised Luis UrzUa, the shift foreman during the
mining endeavor, and undisputed leader in his crew’s quest for survival, for doing his duty
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and seeing off all his men before “leaving last like a ship’s captain.” The Guardian, “Chile
miners: Rescued foreman Luis Urzta’s first interview,” 14 October 2010.

10 October. Republic of India: Collision Report Finds Shipmaster at Fault. An
investigation into the collision between the M/S CHITRA and M/V KHALIJIA-111 has found
the master of the M/V KHALIJIA-11I at fault. The investigation prepared by the Yellowgate
police near Mumbai found at least 37 instances of negligence. A spokesman for the police
stated that authorities “have not decided yet” whether the master will be arrested. In addition
to the police report, however, a separate report by the Directorate General of Shipping
alternatively states that one of the radars of the Mumbai Port Trust’s Vessel Traffic
Management System did not function properly, and as a result, the master and his staff of the
M/V KHALIIA-I1I were unaware of the impending dangers. The August 2010 collision led
to the loss of cargo, an oil spill of approximately 800 tonnes, and the closing of the navigation
channel. Hindustan Times, “City ship collision: Reports find port, captain at fault,” 10
October 2010.

10 October. United Kingdom of Great Britain and Northern Ireland: Passenger Sues Vessel
Owner for Negligence after Glacier Causes Injuries to Passengers aboard Cruise Ship. The
plaintiffs will argue that the master of the M/V ALEXEY MARYSHEYV negligently navigated
the cruise ship within 10 feet of a dangerous glacier. The civil suit arose on 9 August 2007
when an enormous slab of ice fell from a glacier located approximately 210 miles north of
Norway and reportedly sent a 70 foot wave of ice and water crashing into the cruise ship. At
least 15 passengers were injured. A trial date has been set for 22 March 2011. Kent News,
“Tory councillor to sue over glacier ‘tsunami’,” 10 October 2010.

5 October. Republic of China (Taiwan): Master of M/T TOSA (R. of Panama) Released
after 18 Months. Capt. Glen Patrick Aroza is facing charges of “involuntary manslaughter” in
the Republic of China (Taiwan) for the killing of two fisherman off the Taiwanese coast. The
charges stem from an 18 April 2009 incident when the M/T TOSA struck and capsized the
fishing vessel HSIN TUNG CHUAN 86. The master has been detained by Taiwanese
authorities since the incident. According to sources, the release is the result of a “trade-off
over monetary matters.” A verdict on the charges is expected in the next few weeks. The
Times of India, “Detained ship captain Aroza released,” 5 October 2010.

4 October. United States of America: A Court in a Civil Suit Finds that a Shipmaster Must
Have Complete Control of the Vessel. A judge in a state court in Louisiana awarded $3.55
million to a plaintiff in his suit against the owner and operator of the M/V CAPTAIN RAYNE
after he was injured on the job. The plaintiff had been injured after falling from a crane on the
vessel that was allegedly caused by sudden and violent movements by the vessel. At trial,
attorneys for the plaintiffs argued that the captain was negligent for failing to maintain
adequate control of the vessel during the accident. PR Newswire, “Houston’s Arnold & Itkin
Wins $4 Million Louisiana Verdict for Injured Worker,” 4 October 2010.

1 October. United Arab Emirates: Master of M/T KASHMIR Fined for Negligence in
Collision. A Dubai court sentenced the master to pay Dh30,000 in damages for negligently
failing to properly anchor his vessel. The decision stems from a 10 February incident off the
Jebel Ali port when the M/T KASHMIR, while seemingly anchored, drifted and collided with
the SIMA BOUY, sparking a major fire. Both vessels were badly damaged and there were
two minor injuries. Emirates 24/7 News, “Tanker skipper fined for marine accident,” 1
October 2010.
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September 2010

29 September. French Republic: Kingdom of Spain Cleared of Human Rights Violations in
Detention of Master of the PRESTIGE (C. of Bahamas). The European Court of Human
Rights dismissed the legal challenge by Apostolo Mangouras, the master of the oil tanker
PRESTIGE, for illegally detaining him during the investigation and prosecution of the 13
November 2002 oil spill. Mr. Mangouras was held for 83 days without trial and was forced to
pay €3M ($4.06M) in bail for his release. The court ruled that Spain’s imprisonment was not
illegal because of a concern that he would escape prosecution, and because of the seriousness
of the disaster. Safety at Sea International, “Spain wins on Prestige jailing,” 29 September
2010.

22 September. Republic of Philippines: British Master Fatally Shot While Travelling
through Country. Bruce Anthony Jones, a British subject living in the Philippines, was
travelling by car with his wife when two men on motorcycle opened fire. Mr. Jones was
fatally wounded and his wife was hospitalized. Both the suspects and the motive are at this
time unknown. The Daily Telegraph, “British captain shot dead in the Philippines,” 22
September 2010

21 September. United States of America: Hellenic Republic [Greece] Ship Operator
Sentenced for Environmental Crime. Irika Shipping S.A., the owners and operators of the
M/V IORANA (Hellenic Republic [Greece]), was ordered to pay a $4m penalty for violation
of the Act to Prevent Pollution from Ships in a United States district court in Maryland. The
company earlier pleaded guilty on July 8, 2010. The penalty includes a $3m criminal fine and
$1m in organizational community service payments. The company must also serve 5 years
probation. The charges arose after crewmembers notified United States authorities that the
chief engineer aboard the M/V IORANA (Hellenic Republic [Greece]) ordered the
construction of a “magic hose” to divert oily waste and plastics directly overboard. The four
whistleblowers will split a $500,000 award. The chief engineer pleaded guilty in June 2010 to
obstruction of justice charges in a related case. United States Attorney’s Office, District of
Maryland, Press Release, “Ship Serial Polluter Ordered to Pay $4 Million For Covering Up
the Deliberate Discharge of Oil and Plastics,” 21 September 2010. Brought to our attention by
our good friend Dennis Bryant at Bryant Maritime Consulting Newsletter, 11 September
2010, http://brymar-consulting.com.

16 September. United Kingdom of Great Britain and Northern Ireland: Investigation
Underway into Evidence Tampering after Collision. The Marine Accident Investigation
Branch’s report on the collision between the ALAM PINTAR (R. of Singapore) and ETOILE
DES ONDES, in which a British fisherman was killed, opens the door to the criminal
prosecution of the Chinese master of the ALAM PINTAR. The report states that documents
on the ALAM PINTAR were altered or removed, including those of the voyage ship
recorder. Lloyd’s List, “A question of duty,” 16 September 2010.

13 September. Japan: Japanese Authorities Arrest and Detain Chinese Master after
Collision. The master of a Chinese fishing boat remains in detention after he reportedly
collided with two Japanese Coast Guard vessels in the disputed waters of the East China Sea.
All of the other 14 seafarers were released. Both Japan and China claim the waters above
what is believed to be significant gas and oil reserves. The nations appear to be working
towards a diplomatic resolution. Bloomberg, “China Tells Japan to Take *Wise’ Decision,
Free Fishermen, Boat,” 13 September 2010.
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9 September. United Kingdom of Great Britain and Northern Ireland: Master of M/T
NORD FAST (R. of Singapore) Pleads Guilty to Operating Under the Influence of Alcohol.
The 41-year-old master pleaded guilty at Lyndhurst Magistrates Court shortly after being
arrested by police. Authorities were tipped off by the pilot assisting the master in steering the
ship into Fawley oil refinery on 8 September 2010. The court sentenced the master to pay a
fine greater than £1,600.00. Tradewinds, “Tipsy tanker master fined,” 9 September 2010.

8 September. United States of America: Conviction of Foreign Master for Failing to
Adequately Stop for United States Coast Guard Upheld by Circuit Court. A jury for the
United States District Court for the District of Puerto Rico found that the master of a small
vessel failed to “heave to” in accordance with 18 U.S.C. § 2237(a) when he twice failed to
stop and allow the USCG to board. A second seafarer was convicted as an aider and abettor.
Before being arrested, the vessel had been travelling from Mona Island, near Puerto Rico, to
the Dominican Republic. In addition to a litany of evidentiary matters, the foreign defendants
appealed the issue of whether they had they requisite mens rea to “knowingly fail to obey” the
order to heave to. The United States Court of Appeals for the First Circuit held that, as a
whole, there was sufficient evidence to uphold the conviction because the USCG came within
25 feet, conspicuously used bright lights, and loudly ordered the crew in both Spanish and in
English. The prosecutions case was further bolstered by the defendant’s in court testimony
suggesting they tried to “outrun” the USCG. United States v. Santana-Perez, No. 09-1101 (1st
Cir. September 8, 2010).

8 September. Russian Federation: Boatswain on SENATOR (Russia) Arrested for Allegedly
Smuggling Drugs. The seafarer was arrested in the Caspian Sea after Russian officials found
hashish and opium aboard the dry cargo ship. The vessel had arrived from the Iranian port of
Anzali. The seaman reportedly told authorities that the drugs were for personal use. If
convicted of smuggling, the suspect could face a 12 year sentence. Safety at Sea International,
“Smuggling from Iran alleged,” 8 September 2010.

3 September. United States of America: Chief Engineer of M/V NEW FORTUNE (Marshal
Islands) Sentenced for Environmental Crime. A federal court in Oakland, California
sentenced the seafarer to 3 years probation, a $5,000 fine, and a $100 special assessment for
failing to maintain an Oil Record Book. The records state that the chief engineer ordered the
crew to use a “magic pipe” to bypass the vessel’s oil pollution prevention equipment, and
subsequently covered the practice up through falsifying records. On 30 July 30 2010, a court
sentenced the vessel’s owner, Transmar, to pay a fine of $750,000 and an additional
community service payment of $100,000 for its role in the scheme. United States Department
of Justice, Northern District of California, Press Release, “Chief Engineer Sentenced for
Falsifying Records,” 3 September 2010. Brought to our attention by our good friend Dennis
Bryant at Bryant Maritime Consulting Newsletter, 9 September 2010, http://brymar-
consulting.com.

2 September. Commonwealth of Australia: Master of the ROMANCE Found Guilty of
Operating Ship Unsafely. The magistrate court’s decision stems from an incident in 2008
when the ROMANCE ran aground during a storm and left 37 people stranded on the wrecked
charter vessel. The master’s penalty is a $2,000 fine; however, no conviction was recorded.
Australian Broadcasting Company News, “Ship’s master fined for unsafe operations,” 2
September 2010.
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August 2010

31 August, United Kingdom of Great Britain and Northern Ireland: Master of British
Trawler Pleads Guilty to Navigational Crime. The plea stems from a 9 January 2009 incident
whereby the Netherlands Coastguard observed the master navigating the wrong way down the
northbound lane of the Off Texel Traffic Separation Scheme. The master was fined £3,500
and assessed £3,752.20 in costs for being in violation of the International Regulations for
Preventing Collisisions at Sea. Maritime and Coastal Agency Press Release, “British Trawler
Prosecuted for Going Wrong Way in Traffic Separation Scheme,” 31 August 2010. Brought
to our attention by our good friend Dennis Bryant at Bryant Maritime Consulting Newsletter,
1 September 2010, http://brymar-consulting.com.

25 August. United States of America: Seafarer Acquitted for Environmental Crime Sues
His Former Shipping Company Employer. The former chief engineer of the GEORGIOS M
has filed a $22.8m lawsuit against his former employer Styga Compania Naviera for its
alleged complicity with United States federal authorities in a “magic pipe” case. The seafarer
had been incarcerated for 15 months when a jury found him not guilty on all five counts last
April. The seafarer alleges that Styga cut a guilty plea with the federal authorities to limit its
own financial punishment to $1.3m, while deliberately blaming him for the offence. Lloyd’s
List, “Acquitted engineer brings $22.8m claim against Styga” 26 August 25, 2010.

24 August. Bolivarian Republic of Venezuela: Ukrainian Seafarers Sentenced Nine Years
for Drug Smuggling. The captain and second officer of the B ATLANTIC were initially
arrested in August 2007 for allegedly smuggling cocaine through Lake Maracaibo. The
convictions follow at least three other instances of arrests for drug smuggling by Venezuelan
authorities. In November 2008, the ASTRO SATURN was detained and the two Greek
officers later sentenced for eight years. Further, the tanker AQUA has been detained in Lake
Maracaibo since February, and the bulker JIN YAO was detained last month. The Foreign
Affairs Ministry of Ukraine has stated it is interested in holding talks on extradition. Safety at
Sea International, “Officers Jailed in Venezuela,” 24 August 2010; Ukrainian News Agency,
“Foreign Affairs Ministry Ready For Talks On Extradition Of Ukrainian Two Drug
Smugglers Sentenced In Venezuela,” 19 August 2010.

17 August. United States of America: Chief Engineer of CHEM FARQOS Sentenced for
Environmental Crime. The Georgian seafarer pleaded guilty last April to failing to maintain
an accurate oil record book in violation of the The Act to Prevent Pollution from Ships. The
federal court for the Eastern District of North Carolina sentenced the seafarer to one year of
probation and seven days of home detention, which according to the court, reflected his
substantial cooperation in the investigation. The United States Attorney’s Office, Eastern
District of North Carolina, Press Release, “Cargo Ship’s Chief Engineer Sentenced for
Violating Pollution Prevention Act” 17 August 2010. Brought to our attention by our good
friend Dennis Bryant at Bryant Maritime Consulting Newsletter, 23 August 2010,
http://brymar-consulting.com.

17 August. New Zealand: New Zealand Authorities Prevent Korean Master from Operating
the TASMAN PATHFINDER Because of Intoxication. A replacement master was flown in
from Japan to operate the TASMAN PATHFINDER in its departure from Wellington
Harbour. The original master admitted to being intoxicated. New Zealand authorities did not
pursue any further disciplinary action. The Timaru Herald, “Extremely drunk’ captain
stopped from sailing,” 17 August 2010
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13 August. Commonwealth of Australia: Master of OCEAN EMPEROR Pleads Guilty to
Seaworthiness Crime. The Australian Magistrates Court convicted the master on 11 August
2010 of six charges under section 268(1B) of the Navigation Act 1912 after “he failed to
report soon as practicable to AMSA a defect in the ship or its boilers, machinery, or
equipment that had effected or was likely to effect the seaworthiness or safety of the ship.” He
was fined a total of $18,000. Australian Maritime Safety Authority Press Release, “Ocean
Emperor Master Convicted” 13 August 2010. Brought to our attention by our good friend
Dennis Bryant at Bryant Maritime Consulting Newsletter, 16 August 2010, http://brymar-
consulting.com.

11 August. Georgia: Master of GREAT MAJESTY Fined for Environmental Crime.
Georgian authorities originally detained the bulker on suspicion of dumping ballast in the
Black Sea, near Poti, Georgia. In response, a court fined the master 10,000 lari ($5,500).
Although no other crewmembers have been arrested, authorities intend to detain the GREAT
MAJESTY until the fine is paid. Safety at Sea International, “Captain fined over pollution,”
11 August 2010.

10 August. Kingdom of Tonga: A Challenge to Findings in PRINCESS ASHIKA (R. of Fiji
Islands) Disaster are Dismissed. The findings of “specified allegations of serious
misconduct” will stand despite an attempt by a former transport minister in a Kingdom of
Tonga court. The chief justice held that the minister did not have an arguable case and
awarded costs against him. The challenge stems from the defense of crewmembers and ship
executives after the 5 August 2009 ferry sinking that cost the lives of 74 people. Safety at Sea
Inaternational, “Ashika challenge thrown out,” 10 August 2010.

9 August. Kingdom of the Netherlands: Prosecutors Seek Higher Fine in the PROBO
KOALA Environmental Crime Sentencing. In its appeal, Dutch prosecutors contend that the
€1M ($1.3M) fine issued against Trafigura Beheer BV is insufficient considering the nature of
the crime. The prosecutors will also seek to prove that the commodities trader committed
fraud when i1t dumped toxic waste off of the Cote d’Ivoire that may have sickened thousands
residents and led to the death of 17. Safety at Sea International, “Higher Trafigura fine
sought,” 9 August 2010.

July 2010

30 July. United States of America: Vessel Owner and Crew of M/V NEW FORTUNE
Sentenced for Environmental Crime. Transmar Shipping, S.A. and vessel’s chief and second
engineer pleaded guilty to making false statements and failing to failing to maintain an
accurate record log in the discharge of oily wastewater off the coast of California. Transmar
Shipping , S.A. was sentenced to pay a fine of $750,000 with an additional community service
payment of $100,000. The second engineer received a fine of $500 and a $100 special
assessment. The chief engineer is scheduled to be sentenced on 3 September 2010 and,
according to statutory guidelines, could face a maximum penalty of six years imprisonment
and a $250,000 fine. Justice Department, Northern District of California, Press Release,
“Vessel’s Owner, Chief Engineer and Second Engineer Admit to Falsifying Records,” 30 July
2010.

30 July. United States of America: Vessel Owner and Crew of R/V GOULD (USA)
Sentenced for Environmental Crime. Offshore Vessels LLC and its crew pleaded guilty to
knowingly discharging oily wastewater from the vessel’s bilge tank while on research



71

voyages to Antarctica. The plea requires the company to pay a $1.75 million fine, remit a
payment of $350,000 in community service, and serve a three year probationary period.
Justice Department Press Release, “Louisiana Vessel Company Pleads Guilty to Dumping
Oil on High Seas, Will Pay $2.1 Million in Penalties,” 30 July 2010.

24 July. Kingdom of the Netherlands: Master of the PROBO KOALA found Guilty of
Environmental Crime. A Dutch court sentenced the master to 5 months suspended sentence
for concealing the dangerous nature of toxic waste that his vessel dumped off of the Cote
d’Ivoire. He was sentenced alongside his employer, the oil trading firm Trafigura, who
received a fine of over £800,000 for the same offense. The waste may have sickened
thousands of Cote d’Ivoire residents and led to the death of 17. The Independent, “Trafigura
found guilty of toxic waste offence,” 24 July 2010.

23 July. United States of America: Engineer Aboard M/V AVENUE STAR Pleads Guilty to
Environmental Crime. The Turkish citizen was charged with failing to maintain an accurate
oil record book. The United States Coast Guard found the vessel near Tampa, Florida with a
hose capable of directly dumping oily waste into the ocean. The engineer faces a maximum
sentence of six years in federal prison. United States Department of Justice, Middle District of
Florida, Press Release, “Cargo Ship Engineer Pleads Guilty in Tampa to Covering Up lllegal
Oil Dumping,” 23 July 2010. Brought to our attention by our good friend Dennis Bryant at
Bryant Maritime Consulting Newsletter, 4 August 2010, http://brymar-consulting.com.

21 June. Kingdom of Tonga: Trial Begins for Four Individuals (Two Crewmembers) for
Criminal Charges in PRINCESS ASHIKA (R. of Fiji Islands) Ferry Disaster. The former
managing director of Shipping Corporation of Polynesia (the vessel’s owner), the ferry’s
master, the former first mate, and another representative of Shipping Corporation of Polynesia
face charges of manslaughter and sending an unseaworthy ship to sea. The charges stem from
a 5 August 2009 sinking in which 74 people lost their lives. The initial manslaughter charge
carries a maximum penalty of 25 years, while the seaworthiness charge carries a maximum
penalty of 3 years. At the outset, the court proceedings were halted when two of the
defendants were unable to arrange for adequate legal representation. Safety at Sea
International, “Ferry disaster trial begins,” 20 July 2010

19 July. United States of America: Master of the Deepwater Horizon Oil Rig Faces Possible
Criminal Investigation into the Explosion, Sinking, and Subsequent Oil Spill into the Gulf
of Mexico. A joint panel including the United States Coast Guard and the United States
Department of the Interior have included the master as a “party of interest” in the ongoing of
investigation of criminal liability in the 20 April 2010 catastrophe. On that day, the master
was one of the last to evacuate the conflagration by diving into the open water and swimming
to the already deployed life rafts. BusinessWeek, “Rig Captain May Face Criminal Probe,
Attorney Says,” 19 July 2010

10 July. Republic of Malta: Suspended Master Drops Civil Lawsuit. The suit had been filed
in response to the master’s formal suspension after he was accused of forgery in an official
protest. The master officially protested various safety concerns related to his position as
captain of a ferry in the Gozo Channel. The master’s employer had agreed to pay all legal
expenses for the dropped suit, and while the master remains suspended with pay at this time,
his future remains unknown. Times of Malta, “Shipmaster drops lawsuit against Gozo
Channel,” 9 July 2010
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9 July. United States of America: Hellenic Republic [Greece] Ship Operator Pleads Guilty
to Environmental Crime. Irika Shipping S.A. pleaded guilty to felony obstruction of justice
charges and violation of the Act to Prevent Pollution from Ships in a United States district
court in Maryland. The court sentenced the company to pay a penalty of $4 million, and
placed it on 5 years probation. The charges arose after crewmembers notified United States
authorities that the chief engineer aboard the M/VV IORANA (Hellenic Republic [Greece])
ordered the construction of a “magic hose” to divert oily waste directly overboard. The chief
engineer pleaded guilty in June 2010 to obstruction of justice charges in a related case. United
States Department of Justice Press Release, “Ship Management Corp. to Pay $4 Million
Penalty for Concealing Deliberate Pollution,” 9 June 2010.

7 July Japan: New Zealand Master Sentenced for Illegally Boarding Vessel. The master of a
jet ski charged with trespassing, assault, illegal possession of a knife, destruction of property,
and obstruction of business has been sentenced to two years, suspended for five years. The
charges stem from his arrest for boarding the whaling ship SHONAN MARU 2 and issuing a
bill for USD three million for damages to the ADY GIL, a vessel that the master commanded
during a collision with the SHONAN MARU 2 on 6 January 2010. The master pleaded guilty
to all but the assault charge. He is expected to be deported back to New Zealand. BBC,
“Whaling activist Bethune given suspended sentence,” 7 July 2010.

7 July. Commonwealth of Australia: Master of PACIFIC ADENTURER Pleads Not Guilty
to Environmental Crime. The Republic of Philippines master is charged with both illegally
discharging oil and failing to notify the authorities after the March 2009 oil spill off
Queensland, Australia. If found guilty, the master faces a maximum fine of A$350,000
without any jail time. A trial date is yet to be set, and the master is free on bail under a
$100,000 surety. The Sydney Morning Herald, “Captain, companies face trial over spill,” 7
July 2010.

5 July. Commonwealth of Australia: A committal hearing has been initiated against Master
of PACIFIC ADVENTURER for Environmental Crime. Prosecutors presented their case
against the master and four shipping companies this week to a court in Queensland, Australia.
The defendants are being charged with discharging approximately 270,000 tons of oil into
Maroteon Bay, Australia in March 2009. The master faces a maximum fine of A$350,000 if
found guilty of disposing the oil into this coastal water and failing to report the spill. Safety at
Sea International, “Pacific Adventurer a month after the spill,” 5 Jul 2010

June 2010

28 June. United States of America: United States Court of Appeals for the Fifth Circuit
Holds Master Negligent for Failing to Monitor Weather. The court found the master and the
vessel owner’s representative responsible for putting the M/V CHIOS BEAUTY directly into
the path of Hurricane Katrina, where it later allided with moored vessels during the storm.
The court concluded that the master had ample time to find a safe berth in its voyage from
Vera Cruz, Mexico to New Orleans, LA, and he was not in a position of peril when he
decided to continue onward towards the destination. Although the court found the master
factually responsible, he was not legally liable because he was not named in the suit. Crescent
Towing v. M/V CHIOS BEAUTY, No. 09-30055 (5th Cir., June 23, 2010). Brought to our
attention by our good friend Dennis Bryant at Bryant Maritime Consulting Newsletter, 29
June 2010, http://brymar-consulting.com. d towboats
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23 June. Republic of Philippines: Officials for Ship Operator Sulpico Lines Lose Appeal in
PRINCESS OF STARS Ferry Disaster. The defendants appealed a March 2009 decision to
dismiss the defendant’s petition to review the findings by the prosecutor. The prosecution
maintains that the officials failed to direct the vessel’s master to cancel the voyage despite
known dangers. The PRINCESS OF THE STARS subsequently sank and cost the lives of
almost 800 people on 21 June 2008. The master was named in the criminal case although it is
presumed that he went down with his ship. Fairplay, “Sulpicio loses appeal again,” 22 June
2010.

22 June. United States of America: Prosecutors Drop Case Against Crew of MARGIT
GORTHON (R. of Cyprus) for Environmental Crime. The master, chief engineer, and eight
other seafarers walked free from court custody after federal prosecutors failed to build a
convincing “magic pipe” case. The case stems from a 4 February 2010 incident in Eastport,
Maine when a whistleblower tipped the United States Coast Guard that the vessel’s crew was
falsifying official oil records. When officials allowed the whistleblower to leave United
States’ custody, the defendants objected and petitioned the court that they be allowed to take
his testimony, claiming it was exculpatory. The judge granted the petition, and the case was
later dropped. Lloyd’s List, “Lemissoler magic pipe case collapses,” 22 June 2010.

21 June. Kingdom of the Netherlands: Prosecutor Urges Four Month Jail Sentence for
Ukrainian Master of the PROBO KOALA for Role in Environmental Crime. Dutch
prosecutors charged the master with assisting his employer Trafigura with fraud in the illegal
dumping of toxic waste off the Cote d’Ivoire. The waste allegedly sickened thousands of Cote
d’Ivoire residents and led to the death of 17. The trial is expected to conclude on 9 July 2010,
with judgment on 23 July 2010. Safety at Sea International, “Trafigura faces Dutch fines,” 21
June 2010.

18 June. Republic of Philippines: Master Faces Revocation of License after Navigational
Accident. The Maritime Industry Authority (MARINA) in Manila proposed this penalty after
a bulker hit a quay wall at a private port in Toledo City. The bulker was carrying 17,000 tons
of coal and had no permit to operate. MARINA also seeks penalties from the vessel’s
operator. Safety at Sea International, “Master faces licence cancellation,” 18 Jun 2010.

16 June. Republic of Ghana: People’s Republic of China Crewmembers aboard M/V RUI
NING 3 Arrested for Treatment of Stowaways. The Republic of Ghana is investigating a case
of cruelty on the high seas after three Republic of Cdte d’Ivoire nationals were thrown
overboard near Takoradi on 12 June 2010. One of the three stowaways reportedly drowned,
while the two were rescued the follwing day. MyJoyOnline.com, “Cruelty on high seas as
Chinese vessel captain drowns 3 Ivorians,” 15 June 2010.

10 June. Kingdom of Spain: Spanish Prosecutors Recommend Fine for Hellenic Republic
[Greece] Master of the PRESTIGE (C. of Bahamas) for Environmental Crime. The
prosecutor is recommending that courts fine the former master €43,000 fine for his role in a
November 2002 oil spill off the Galician coast. The prosecutor alleges that the master was
aware of the ship’s unseaworthiness before the spill and obstructed Spain’s salvage operation.
He had previously recommended a 12-year jail sentence. Safety at Sea International,
“€2.23Bn sought over Prestige leak,” 10 June 2010.
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10 June. Kingdom of Tonga: Four Individuals (Two Crewmembers) Face Criminal
Charges over PRINCESS ASHIKA (R. of Fiji Islands) Ferry Disaster. The managing
director of Shipping Corporation of Polynesia (the vessel’s owner), the ferry’s captain, the
former first mate, and another representative of Shipping Corporation of Polynesia will appear
in court on 21 July 2010 on charges of manslaughter and sending an unseaworthy ship to sea.
The charges stem from a 5 August 2009 sinking in which 74 people lost their lives. The initial
manslaughter charge carries a maximum penalty of 25 years. The seaworthiness charge,
which has recently been added, carries a maximum penalty of 3 years. Safety at Sea
International, “More disaster ferry charges laid,” 10 June 2010.

9 June. Commonwealth of Puerto Rico: Seven Republic of Lithuania Seafarers Aboard the
DELTUVA (R. of Lithuania) Arrested for Alleged Environmental Crimes. The vessel was
seized in April 2010 after the crewmembers allegedly dumped bilge water into the port of San
Juan. The vessel’s majority owner has since posted a bond for the vessel’s release. The
Lithuanians, however, are currently being held in Puerto Rican custody without charge. Safety
at Sea International, “Seafarers held in Puerto Rico,” 9 June 2010.

8 June. United States of America: Hellenic Republic [Greece] Operator Cooperative
Success Maritime, S.A. Pleads Guilty and Sentenced for Environmental Crime. Three
months after the Chief Engineer of the CHEM FAROS pleaded guilty to deliberately dumping
oil and waste in violation of a United States law, the vessel’s owner and operator pleaded
guilty to making false statements in violation of the Act to Prevent Pollution to Ships. The
company was sentenced to pay a $850,000 penalty, of which $150,000 will be paid to the
National Fish and Wildlife Fund. The judge also sentenced the company to 5 years probation,
during which they will must implement and comply with an environmental compliance plan.
United States Department of Justice Press Release, “Ship Management Firm Pleads Guilty
and is Sentenced for Violation Federal Pollution Law,” 7 May 2010.

3 June. Gulf of Aden: Islamic Republic of Pakistan Master of QSM DUBAI (R. of Panama)
Killed by Pirates. The captain lost his life in the ensuing violence after Puntland State of
Somalia authorities stormed the recently hijacked QSM DUBALI. Seven pirates were arrested
after the killing. Safety at Sea International, “Ship freed by captain killed,” 3 June 2010.

1 June. United States of America: A Federal Appeals Court Holds that “Reasonable
Suspicion” is Not Required for the Customs Officials to Search a Foreign Seafarers Living
Quarters and Seize Contraband. The United States Court of Appeals for the Eleventh Circuit
held that national security interests at international borders outweighs the privacy

interests of seafarers in their cabins and personal possessions. The foreign defendant, a citizen
of El Salvador, was arrested for possessing child pornography while aboard MV RIO MIAMI,
a foreign vessel, near Miami, Florida. The contraband was found by customs agents who,
while searching for agricultural products, entered his cabin and rummaged through his private
desk. The customs agents testified that they had no reasonable suspicion to suspect any
unlawful material in the desk. United States v. Hilario Alfaro-Moncado, No. 08-20377-CR-
UU (11th Cir. May 27, 2010).



75

May 2010

28 May. United States of America: The WILMINA (Kingdom of Norway) is Restricted from
United States of America Ports for Three Years for Environmental Crime. The United
States Coast Guard decided against recommending criminal charges against crewmembers for
intentionally dumping oily water directly into the ocean, and covering up these actions
through inaccurate record books, in violation of environmental protection laws. Instead, the
United States Coast Guard used an “administrative alternative” to punish and deter. During its
ban, the vessel’s owner must successfully implement an environmental compliance program
to the satisfaction of the United States Coast Guard. United States Coast Guard News
Release, “Coast Guard restricts Norwegian-flagged Wilmina from U.S. ports for three years,”
27 May 2010, as directed by our good friend Dennis Bryant at Bryant’s Maritime Consulting
Newsletter, 28 May 2010, http://brymar-consulting.com.

27 May Japan: New Zealand Master Admits Partial Guilt and Awaits Trial for Illegally
Boarding Vessel. The master of a jet ski charged with trespassing, assault, illegal possession
of a knife, destruction of property, and obstruction of business has made an admission of guilt
to all but the assault charge. The Japanese court system does not accept pleas before trial. The
master was arrested for boarding the whaling ship SHONAN MARU 2 and issuing a bill for
USD three million for damages to the ADY GIL, a vessel that the master commanded during
a collision with the SHONAN MARU 2 on 6 January 2010. If convicted, the master could
face a prison term of 15 to 25 years, but there are indications that the prosecutor may only
seek a sentence for 2.5 to 3 years. The verdict is expected in June 2010. Jurist, Legal News &
Research, University of Pittsburgh School of Law, “Japan court begins trial of anti-whaling
activist,” 27 May 2010.

21 May. United States of America: Republic of Turkey Operator of M/T KERIM Pleads
Guilty and Sentenced for Environmental Crime. A federal court judge in Tampa, Florida,
USA issued a $750,000 fine and three years probation on the operator of a vessel for failing to
properly maintain an oil record book and making a false statement. Between 2006 and 2009
officers and crew were instructed to construct and use a magic pipe to bypass the separator
and pump wastewater directly overboard. United States Department of Justice Press Release,
“Operator of Commercial Ship Inspected in Port of Tampa Fined $725,000 for Oil-Pollution
Related Crime,” 21 May 2010.

6 May. United States of America: Georgian Chief Engineer of CHEM FAROS (Marshall
Islands) Pleads Guilty to Environmental Crime. The chief engineer pleaded guilty to
purposefully dumping oil and waste in violation of a United States statute. The CHEM
FAROS was seized by the United States Coast Guard in Morehead City, North

Carolina. Lloyd’s List, “Engineer pleads guilty to US magic pipe case,” 6 May 2010.

4 May. Kingdom of Norway: People’s Republic of China Master and Third Officer of
FULL CITY (R. of Panama) Sentenced for Environmental Crime. The master has been
sentenced to six months imprisonment with four months probation for gross negligence. The
third officer was sentenced to 70 days in prison with 49 of those for probation. The sentences
stem from a June 2009 grounding off the Kingdom of Norway whereby 2.250 barrels (94,500)
gallons of fuel oil spilled. Attorneys for the defendants suggested there would be an

appeal. Lloyd’s List, “Full City crew sentenced,” 4 May 2010.
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April 2010

29 April. United States of America: Second Engineer of LOWLANDS SUMIDA (R. of
Panama) Charged with Environmental Crime. The second engineer was charged with
conspiracy and obstruction by a federal grand jury in Corpus Christi, Texas. The United
States Coast Guard discovered a magic pipe which could manipulate the discharge of oily
wastewater, and inaccurate record books. The defendant faces up to 5 years and a $250,000
fine for the conspiracy charge, and 20 years in prison and a $250,000 fine for the
obstruction. United States Department of Justice Press Release, “Hong Kong Ship
Management Company and Two Employees Indicted for Environmental Crimes and
Obstruction,” 29 April 2010.

22 April. United States of America: Chief Engineer of LOWLANDS SUMIDA (R. of
Panama) Pleads Guilty to Environmental Crime. A chief engineer pleaded guilty in United
States federal court in Corpus Christi, Texas for violation a United States statute; specifically,
for failing to maintain an oil record book, obstruction, and altering the vessel’s fuel discharge
tank through a magic pipe. The United States Coast Guard discovered that oily waste water
was being illegally discharged and subsequently unrecorded. He will be sentenced on 7 July
2010. United States Department of Justice Press Release, “Ship Crew Member Pleads Guilty
for Obstruction of U.S. Coast Guard Pollution Investigation,” 22 April 2010.

19 April. Commonwealth of Australia: Republic of Korea Master of MIMOSA (R. of
Panama) and Two Socialist Republic of Vietnam Officers Pleaded Guilty and Fined for
Criminal Maritime Tort. The three crew members pleaded guilty to making an illegal transit
through the Great Barrier Reef. They each were ordered to pay $70,000 in fines by the
Townsville Magistrates Court in Queensland. Lloyd’s List, “Mimosa crew fined $64,640
each,” 19 April 2010.

15 April. Commonwealth of Australia: People’s Republic of China Master and Chief
Officer of SHEN NENG 1 (People’s Republic of China) Arrested and the Chief Officer
Detained for Maritime Criminal Tort. The master and chief officer were charged with
illegally entering and damaging the Great Barrier Reef. Both were granted bail, but the chief
officer was ordered to remain aboard the vessel and to surrender his passport. The Australian,
“Stricken coal carrier crew bailed, but chief officer must stay on ship,” 15 April 2010.

13 April. Commonwealth of Australia: Republic of Korea Master of MIMOSA (R. of
Panama) and Two Socialist Republic of Vietnam Officers Granted Bail after Arrest for
Crimimnal Maritime Tort. The master and two officers have been granted bail and their
case adjourned by the Townsville Magistrates Court in Queensland. The three were arrested
for entering a restricted area of the Great Barrier Reef on 3 April 2010 without notice or
approval. Lloyd’s List, “Bulker crew bailed after reef arrest [;] Japan-owned vessel alleged to
have entered restricted area,” 13 April 2010.

13 April. Japan: New Zealand Master Arrested for lllegally Boarding Vessel. A Japanese
court arrested and charged the master of a jet ski for trespassing, assault, illegal possession of
a knife, destruction of property, and obstruction of business when he boarded the whaling ship
SHONAN MARU 2 and issued a bill for USD three million for damages to the ADY GIL, a
vessel that the master commanded during a collision with the SHONAN MARU 2 on 6
January 2010. The charges carry sentences of over 15 years in prison. The Maritime
Executive, “Japan Charges Sea Shepherd Captain with Five Crimes,” 13 April 2010.



77

11 April. Commonwealth of Australia: Republic of Korea Master of MIMOSA (R. of
Panama) and Two Socialist Republic of Vietnam Officers Arrested for Maritime
Criminal Tort. The master and two officers were arrested for entering a restricted area of the
Great Barrier Reef on 3 April 2010 without notice or approval. The defendants face maximum
fines of $220,000. RTT News, “Australian Federal Police Arrest MV Mimosa Crews for
Breaching Barrier Reef Area,” 11 April 2010.

March 2010

28 March. Filipino Master Arrested for Improper Navigation After Collision. The merchant
vessel GLOBAL PURITY (R. of Panama) collided with an anchored Indian Coast Guard ship
with 59 crewmembers aboard. The Indian ship suffered severe damage and later sank. The
master allegedly lost control of the GLOBAL PURITY before the collision. The Filipino
master was booked under sections 280 (Rash navigation of vessel) and 336 (Act endangering
life or personal safety of others) of Indian Penal Code. Daily News & Analysis, “Captain
arrested for causing accident that sank Indian Coast Guard ship,” 28 March 2010

25 March. United Kingdom of Great Britain and Northern Ireland: Master of MV
SIGAS SYLVIA Pleads Guilty to Maritime Criminal Tort and Fined. The master pleaded
guilty in the Southampton Magistrates Court for violating a navigation statute. On 6 January
2010, the MV SIGAS SYLVIA was travelling through the Straight of Dover when it
dangerously approached the MV CLIPPER LEANDER which nearly ran aground. The master
was fined £1,500. MCA Press Notice, “MV SIGAS SYLVIA — Near Miss Followed by Near
Grounding,” 25 March 2010 as directed by our good friend Dennis Bryant at Bryant’s
Maritime Consulting Newsletter, 26 March 2010, http://brymar-consulting.com.

3 March. Hong Kong S.A.R. of the P.R. of China: Ukraine Master of NEFTEGAZ-67,
Master of YAO HAI, and Hong Kong S.A.R. of the P.R. China Pilots Set to Appeal
Sentence for Criminal Tort in Collision Resulting in Wrongful Deaths. A high court judge
indicated that all four seafarers jailed in January may be acquitted and receive substantially
reduced jail sentences on appeal. The judge stated that the master of the YAO HAI was likely
to succeed in his appeal against conviction, while the other three would likely have their
sentences reduced, and possibly also be acquitted. The judge also stated that one pilot was
“likely to succeed” in reducing his sentence, and his appeal against conviction “was
reasonably arguable.” The judge was not as optimistic with the master of the NEFTEGAZ-67,
and said that his appeal was “reasonably arguable,” but could not say that it was “likely to be
successful.” Lastly, the judge rejected arguments to detain the master of the NEFTEGAZ-57
in Hong Kong, S.A.R. of the P.R. of China during his bail. Lloyd’s List, “Judge may cut
sentences in Neftegaz-67 collision case,” 3 March 2010.

3 March. French Republic: Russian Federation Master of MATTERHORN (R. of
Liberia) Fined for Environmental Crime. A French Republic court followed the
prosecutor’s recommendation and imposed a €1 m (USD 1.4 m) fine on the owner

and master of the MATTERHORN for causing pollution off the French Republic coast in
May 2009. The master was ordered to pay 10% of the fine (€100 thousand (USD 140 thousad)
with the remaining being charged to the vessel’s owner. Lloyd’s List, “Matterhorn owner and
master fined $1.4m,” 3 March 2010.
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February 2010

26 February. Hong Kong S.A.R. of the P.R. of China: Ukraine Master of NEFTEGAZ-
67, Master of YAO HAI, and Hong Kong S.A.R. of the P.R. China Pilots Sentenced for
Criminal Tort in Collision Resulting in Wrongful Deaths. The Master of the NEFTEGAZ-
67 was permitted to return to Ukraine on bail bond pending appeal against his convictions.
The Master of the YAO HAI was also released on bail bond. Hong Kong maritime and legal
interests have called the sentences unduly severe while acknowledging the large loss of

life. Lloyd’s List, "Neftegaz-67 master released on bail,” 26 February 2010.

January 2010

15 January. Hong Kong S.A.R. of the P.R. of China: Ukraine Master of NEFTEGAZ-67,
Master of YAO HAI, and Hong Kong S.A.R. of the P.R. China Pilots Sentenced for
Criminal Tort in Collision Resulting in Wrongful Deaths. The Master of the NEFTEGAZ-
67 was sentenced to 38 months imprisonment for violating collision regulations, and the
Master of the YAO HAI was sentenced to 30 months imprisonment for violating the collision
regulations. The two pilots were also sentenced to imprisonment. The sentences stem from a
collision resulting in substantial loss of life. Lloyd’s List, Neftegaz-67 master jailed,” 15
January 2010.

13 January. United States of America: United States Master of LISA E (United States of
America) Arrested for Maritime Criminal Tort and Environmental Crime. A federal
grand jury indicted the master of the towing vessel LISA E. He was charged with criminal
maritime negligence and oil pollution. The vessel was towing tank barge EMC-423 laden with
clarified slurry while in the Chicago Sanitary and Ship Canal when the cargo’s vapors
exploded killing a crewman and discharging hydrocarbons into the water. The prosecution
avers that the Master was inattentive in his duties by allowing an open flame to be used on the
barge’s deck and was therefore criminally negligent. U.S. Department of Justice, Press
Release, 13 January 2010 as directed by our good friend Dennis Bryant atBryant’s Maritime
Consulting Newsletter, 15 January 2010, http://brymar-consulting.com.

13 January. Hong Kong S.A.R. of the P.R. of China: Ukraine Master of NEFTEGAZ-67,
Master of YAO HAI, and Hong Kong S.A.R. of the P.R. China Pilots Denied Bail,
Detention Continued before Sentencing for Criminal Tort in Collision Resulting in
Wrongful Deaths. The master and pilot of each vessel was found guilty of criminal
negligence in breaking the collision regulations resulting in substantial loss of life. Lloyd’s
List, "Neftegaz-67 accused found guilty,” 13 January 2010.

11 January. French Republic: Russian Federation Master of MATTERHORN (R. of
Liberia) Arrested for Environmental Crime. The prosecution asked for a €1 m. (USD1.4
m.) fine on the owner and master for deliberate hydrocarbon discharge resulting in pollution.
The MATTERHORN was observed by a customs airplane trailing a 14-mile (22.5 km) slick
and allegedly ignored the first requests to deviate for Brest. The defense has asked for
acquittal because he had followed the owner’s instructions and that the fine be reduced to
€800,000 because the matter was from “negligence and imprudence” rather than

deliberate. Lloyd’s List, ”Matterhorn prosecutor calls for $1.4m fines on owner and master,”
11 January 2010.
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7 January. Hellenic Republic [Greece]: Russian Federation Master of MITRIDAT
(Togolese Republic) and Chief Engineer arrested for smuggling. The Russian master and
chief engineer of the MITRIDAT were arrested and taken into custody for smuggling four
million packets of cigarettes from Egypt to Bulgaria. Safety at Sea International, “Cigarettes
prove bad for professional health,” February 2010, p. 13.

November 2009

11 November. Swedish Master Arrested for Operating Dredger While Intoxicated. The
Swedish master in command of a 93m-long tug and barge was arrested in South Shields,
United Kingdom after reports indicated he may be unfit to operate the vessel. The master
appeared in South Tyneside Magistrates Court and entered no plea. DredgingToday.com,
“Update: Swedish tug captain’s case sent to British crown court,” 11 November 2009.

October 2009

15 October. United States of America: Hellenic Republic [Greece] Master of M/V
THEOTOKOS (Commonwealth of Dominica) Sentenced for Environmental Crime. The
master was sentenced to 6 months in prison and 4 months in community confinement after
pleading guilty on 15 July 2009 to one count obstruction of justice, one count of violating the
Act to Prevent Pollution from Ships, and two counts of violating the Ports and Waterway
Safety Act. The charges arose when the United States Coast Guard discovered a 24-inch crack
in the vessel’s ballast tank as it entered a port in New Orleans. The master admitted to
knowing about the crack and its dangers. The court also banned him from U.S. ports for 3
years. The master is the first individual ever charged under the anti-invasive species law, a
law designed to mitigate the introduction of marine invasive species into waters of the United
States. United States Department of Justice Press Release, “Ship Captain Sentenced to 10
Months Confinement for Obstruction, Environmental and Ship Safety Violations,” 15 October
20009.
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Slutord

Avsikten med detta arbete har inte varit att strikt juridiskt analysera de publicerade domarna
utan avsikten har varit att belysa konsekvenserna av de fallande domarna ur ett manskligt
perspektiv. Darfor har jag valt att redovisa enskilda fall och ange berdrda personer med
namn. Undersokningen kunde naturligtvis redovisats i statistisk form men da hade lasaren
haft betydligt svarare att satta sig in i den situation som en enskild person kan hamna i vid en
fallande dom i ett land pa andra sidan jordklotet. Exempelvis da en domstol i Venezuela
gjorde det omajligt for Captain Spyropoulos att forsorja sig och sin familj under lang tid.

Captain Mangouras har sedan 2002 bade suttit haktad, i husarrest och fram till eventuellt
2011 har han tvingats installa sig till polismyndigheten i Grekland var 15 dag. Har han tur s&
kanske hans stalls infor ratta 2011 och férhoppningsvis frikanns han av en spansk domstol
och vid 74 ars alder kanske han kan bli en helt fri man.

Avsikten har ocksa varit att belysa de manskliga tragedier (visserligen med hjalp av lasarens
egen fantasi) som kan intraffa nar enskilda nationer atalar och démer enskilda
besattningsmedlemmar i strid mot gangse rattsuppfattning inom sjofartsindustrin, speciellt
om nationen i fraga inte foljer internationella konventioner och éverenskommelser.

| de flesta konventioner anges att for att kunna lagfora enskilda besattningsmedlemmar sa
maste det foreligga ett uppsat eller vardsloshet for att en anstalld i ett fartyg skall kunna
lagforas for en handling och i en del konventioner foreligger ett “strikt ansvar” pa
fartygsagaren aven for fel och forsummelse som en anstalld gor i tjansten.

I fallet "Karachi Eight” klarade inte 2:e maskinisten av att sitta haktad. Han forsokte bega

sjalvmord under haktningstiden. Varje sjoman som kanner till fallet i fraga stéller sig sakert
fragan, pa vilka grunder haktas en 2:e maskinist nar ett fartyg har gatt pa grund?

Forfattaren



